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Those who do not judge by what
Allah has revealed are indeed the
[lnbelievers. (5:44)

Those who do not judge by what Allah
has revealed are indeed the Wrong-
doers. (5:45)

And those who do not judge by what
Allah has revealed are the
Transgressors. (5:47)

Then Vle revealed the Book to you, (C
Muhanlnlad)~ vvith Truth, contirmin;
what-ever of the Book was reveakt (
before, and protecting and guardin: ~
over it. .Judge! ihen. in the affairs c f
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tnen in accordance
commandment) what
revealed. (5:48)

. with
Allah

(the
has

.•.• co ~ ;11 'SI 1-

() y~\ it~ ~\ lJ1 ~\ \~(,

Take whatsoever the Prophet (Muhammm J

PBUH) gives you and abstain from whateve'
heforbids and fear Allah: verily Allah is Mos =

stern in retribution
Ayat 7, Sura 59, AI-Hashr, The Holy Quran

~, '.",..- ,
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Petition No.l/I of 2007, at serial number iii, calls into question sectio.5 5

'Vomen (Criminal Laws Amendment) Act, 2006 impugned In hese

petitions, will be referred to in this judgment as the Act. Three petitic:1s at

serial i, ii and iii were clubbed together by an order of this Court fated

"According to the office report Shariat Petition No.1 ac
,

well as Shariat Petition No.3/I of 2007 was dismissed

for non prosecution on 25.03.2008. The present Shariat

Petition No.1 II of 2010 has a nexus with the said two

petitions. Weare inclined to restore the said two Shariat

Petitions i.e. No.1 & 3/1 of 2007 to the same numbers s(

that they are also linked up with this petition f01

disposal.

Learned ~ounsel inter-alia contends that th:~

addition of new sections 5, 6 and 7 in the Protection c C

Women (Criminal law Amendment) Act, 200{,
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criminal court under any law relating to the enforcement

of Hudood

The learned counsel also states that according tC'

the Injunctions ('pntained in Ayat 4 of Sura 24 i.e. Sure

Noor of Holy Quran, every person who indulges ir

calumny against chaste women looses his legal capacit)

to give evidence in any court of law. The points raise(

are substantial and need consideration. Admit. Notice

A copy of this order be sent to respondents No.1 and:

with the direction to file written statements within tWI'

weeks. The case be fixed in the third week of Apri j ,

the last SIX years, was ordered to be heard along with the oth· r three

Shariat Petition No.9!I of 2004 which wa~ duly amended in Ncvember,

I~,,.~.
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by him was of "first impression" and further that during the last fouri f en

c'enturies wrong interpretation had' been put on the word Shaho( 'ah

A.S. and claimed that his interpretation of the Ayaat of Holy Quran 'v'ill ~,p-.
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relating,: to intoxicants are covered by the scope of the!~rm

An
I.",.. "
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the Constitution c..ndlastly it was urged that and;

Learned counsei representing respondents 1 through 5 did not contlovert
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number of provisions contained in the following six legal instrume 11sin

view of the statement of petitioners.

IV. Pan VII and provisions relating to Bails occ~urring in Fart IX
of the Code of Criminal Practice.

v. Chapters 11 and V of Control of Narcotic Substancf 3 Act,
1997.

VI. West Pakistan Family Courts' Act, (Section 5 rea(. with
Schedule I and II and section 14 in particular as \Tell as
sections 14 and 25-A ibid.)

mentioned subjects and it was then agreed that necessary issues b'~struck .



I.::h"l",·"i- Uc.~l·r; -'-', r,,{) '1 If ,ot-'J" '-'1'\.j_~a .U,~:. Ll .•..1'....-1 .. l't •.._,/'!. 0. _tJ..Lt.
~'111d~'"1',,.· Pel'!'t:O-l \\;0 ':2,'T OJ.',r.r)';...•. a L "" 1 I 1, ••..t I _ 1 LJ U ~ i

Sh<~l'I'a<' P;.:.tl'tl'011 NTO ~.I.'III f':: '}"'!\'7 (',.•. .a ":'1... "' •. _ _ .;.... • . ~ 'Lo:l "-t\i .1 / LX.

of the tenD Hudood must be determined as th~s t.erm has not been del ned

S,hariat Court be also examined from different perspectives in order to idly

a) \Vhat is the meaning and scope of the term Hudood with

Shariat COllrt in matters relating to the enforcement of H; 'dood

c) Can the mandate of Article 203 DD of the Constitution, Nhich

d) Are not sections 11 and 28 of the Act violative of Arti, ie 203

~. '-,
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Hudood laws, duly fortified by constitutional provisiom. has

!

Can' the Federal Shariat Court be barred by a suborc'inate

to transfer cases provided therein vest in the High CaUl"' 3 and

i). What is the meaning of Jurisdiction and Judicial POW( r with

li plight as well be stated here that except the issues framed al Dve in

reh1tion to the specific legal instruments, we do not propose con~idering
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leaving these prav ision for future date whenever any questions is ra sed

above-mentioned questions. As a next step we proceeded to issue notie ~s to

11. Dr. Muhammad Tahir Mansoori

Ill. Dr. Allama tvluhamrnad Hussain Akbar

IV. Hafiz Abdur Rehman Madni

v. Dr. Sajid-ur-Rehman Siddiqui.

Hashmi Advocate appeared to assist the Court on the aforemer .ioned

female human rig1n activist had (JPted to paIticipmc in these de!ibera~ions.

.~. .-.
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WRITTEN RIPOSTE OF RESPONDENTS

The Federal Govemment, respondent No.1, initially subm tted

Punjab also referred to the comments already submitted in Shariat Pe ition

respondents, on every' date of hearing, stated that they had nothing f Ise to

;)1'vErious InjunctioilS of Holy Qurarl and Sunnah as well as the quest ion of



:;:'::1, i :;t I'etitiJH No, .! I; 0; 2 iJ 1G
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(:.,l·•••;·~~:);:..tl'/"'n'l M,,; ~.:; ,.f ")'-,f\"'i (I•
•..;- t. ••" :. •.•. ~.. .a. 'v'. ",lv", .ii ..·•. ~.j •......~~ .'_~.Il.J; ',':

.would abide by the dedsion given therein. It was however made elL ar to .b\

alreadY submitted by them related only to Shariat Petition No.9/I of 2004

office is directed to delete the objectionable lines from the text ,)f the

petition, The petitioner is present in court. He has been told that irre evant

submitted by Federal Government have aiso been adopted by them.
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above we are not examining the provisions of that Ordinance. As r ~gards

~.'~.
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AREAS OF CONTENTION
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of the Injunctions Df Islam.

the jurisdiction of the Federal Sliariat Court which de: ,ided trr', . ,
/~

and the words "the High Court" occurring in clause (1) aI d the

Shariat Court to exen.:ise ccvisional jurisdiction within1inety

days over th..::appellate orders passed by the District C'lurt in

any cases as provIJc(1 in d::iU3e (h) of submission . I) of
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As stated above we made it clem to the ieamed counsel for petitioncs as

well as petitioner in Shariat Petition No.9/I of 2004 that this judgmen' will
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also on 23.11.2010. The parties recapitulated briet1y the various arguments

AS", ,
""1



n;nJ:li[i~ng S[;,iriat P,etitions are being, disposed of in this judgment OJ ly on

\J / I '\ •. • v ~,~J1
"d' ' . r<' • ,. knlatt~rs enumerate 111the consensus Issues. \A>gmzance !S not oemg ta en

'--'- ---

ISSUES No. (a, and c)
H'UDOOD: MEANING AND SCOPE
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IX. and nwv even enhance the sentence subject of course,

It IS thereiore clear that the exclusive jurisdiction of the

)b'\
, I

"

word Hadd means prevention, impediment, barrier, bounds and I ;mit. In

spheres of life. Thest~ injunctions havt~ consequentiy the effect of n gulating
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- freedom of action to human beings and-in other places the addressee 0 -the If!'
• ••.....
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Part C entitled HUDDOD AND 7":4.Z1Rwhile concluding deliberatio;\ on

"It has been made lawflll for you to go in to your wives

during the night of the fast. They are your garment, and

you are theirs. Allah knows that" you used to betray

yourselves and He mercifully relented and pardoned
you. So you may now associate intimately with your

wives and benefit fi'om the enjoyment Allah has made

lawful for you, and eat and drink at night until you can

discern the white streak of dawn against the blackness

of the night; then (give up all that and) complete your

fasting until night sets in. But do not associate

intimately with your wives during the period when you

are on retreat in the mosques. These are the (Hudood
Allah) bounds set by Allah; do not, then, even draw near

them. Thus does Allah make His Signs clear to mankind

that they may stay away from evil."

"Divcrce can he pronounced twice: then, either

honourable retention or kindly release should follow.
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your wives unless both fear that they may not be able to

keep within the bounds set by Allah. Then, if they fear

that they might not be able to keep within the bounds set
by Allah, there is no blame- upon them for what the wife

might give away of her property to become released

from the marriage tie. These are the bounds set by

Allah; do not transgress them. Those of you who

transgress the bounds set by Allah are indeed the wrong-

"Then, if he divorce her (for the third time, after having

pronounced the divorce twice), she shall not be lawful

to him unless she first takes another man for a husband,

and he divorces her. There is no blame upon them if

both of them return to one another thereafter, provided

they think that they will be able to keep within the

bounds set by Allah. These are the bounds of Allah

which He makes clear to a people who have knowledge

(of the consequences of violating those bounds)".
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dJ mandatory bridal gift;

e) guardianshIp of mentally etlicient persons;

f) inheritance shares and di vision of estate;

A9'. .~ ..

"Those who constantly turn to Allah in repentnnce, who

constantly worship Him, who celebrate His praise, who

go c~~GUlthe worid [() serve His cause, prostrate them-

seiYcs befDic Hirn, \vhv enjoin what is good and forbid

what is eviL and who keep The limits set by Allah.

Announce glad tidings to such believers."
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"And he who does not find a slave (to free},shall fast for

two months consecutively before they may touch each

other, and he who is unable to do so shall feed sixty

needy people. All this is in order that you may truly

believe in Allah and His Messenger. These are the

bound<; set by Allah; and a grievous chastisement awaits

the unbelievers."

"0 Prophet, when you divorce women, divorce them for

their waiting-period, and compute the waiting period

accurately, and hold Allah, your Lord, in awe. Do not

turn them out of their homes (during the waiting period)

nor should they go away (from their homes) - unless

they have committed a manifestly evil deed. Such are

the bounds set by Allah; and he who transgresses the

bounds set by Allah commits a wrong against himself.

You do not know: may be Allah will cause something to

happen to pave the way (for reconciliation)."
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Th~s is a reminder in the peculiar style of Holy Quran because as Create r of

erry.phatically clear, particularly to the agencIes assigned the ta~{ of

that utmost care has to be observed in matters relating to adjudicati'lll of

blicause violation thereof has heen made cognizable as Hudood often< es by
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Commitment that Allah will save the believers but at the same time _'yah
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PART-B

SUNNAH OF HOLY PROPHET PBUH

(I would not feel sorry for one who dies because: of
receiving a legal punishment, except the
drunk.)(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Ha;lith
No. 769)

,,~ '~:"'\'.. t' "'-- . '.'1 1:" hJ\ '. ' .., \ lLS·' .•t"~~ LJy.J-l:.J ~ y ~ LJ.JA#;l..JJ r+J .ii

(They used to inflict the legal punishments on the
poor and forgive the rich)
Sahih al Bukhari, Kitab al Hudood, Vol. VIII, Hadith No.
778. Traditions No.1916,1917 volume 2 Sahih MU'Jim
report the same tradition on. the authority of 0 her
companions. Tradition No.967 volume 3 Sunan Abdu [aud
also narrates on the authority of another companion.

,,~\~)~~h~~Yh71~t" .iii

(Do you intercede (with me) to violate one of the
legal punishment of Allah.}
(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadith No.
779)

("0 Allah's Apostle! I have committed a Ie.Tally
punishable sin please inflict the legal punishmen on
me.) Sahih a1 Bukhari, Kitab al Hudood,Vol. VIII. Hadifl No.
812)-

".., .".



(Nobody ShOllld be flogged. more than ten stripes
if he is guii~y of a crime the legal punishment of
assigned by Allah.) Sahi~ al Bukhad, Kitab
Hudood,VoL VI!I, Hadirh No. 831)

e"cept
wi ich is

al

(No punishment exceeds the flogging of the ten·
stripes except if one is ,l].uilryof a crime
involving (l itgu! punishment prescribed by Allah.)
(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadith j\. J.
832)

~!H ~J,}~'.~~ S;. ~ 'J! -:b\~~1?~;:.;&;.~i~\.J)J,? j U.iiv

("Do not flog anyone more than ten stripes except jf he is
involved in a crime fnvoh'ing Allah's legal punish, lent.'j
(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadih No.
833,1744,1745 and 1746. This tradition has als( been
reported at serial No.1966 volume 2, Sahih Nuslim.
Tradition No.l078 volume 3 Abu Daud has also ncrrated
on the authority ,ofother companions.)

viii. Traditions 1\:0,969 and 970 Sunan Abu Daud are to
thE effect that faults of good people may be f( rgiven
except Hudood; and

ix. Tradition No.1976 volume 3 Sunan Abu Daud
contains the commandment that Hadd puni~ hment
be not indicted in Mosques.
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(1600 ~ ~~:r,JJ ~:F~)
(Nu'man b. Bashir (AHah be pleased with him) repo -ted: I

heard Allah's Messenger (May peace b upon him) as j aving

said this (and Nu'man pointed towards his ears w th his

fingers): what is lawful is evident and what is unla' vful is

evident, and in bet'Ncen them are the things de ubtful

which many people do not know. So he who guards < gainst

doubtful things keeps his religion and honour blar leless,

and he who indulges in doubtful things indulges in fact in

unlawful things, just as shepherd who pastures his a 1imals

round a preserve will soon pasture them in it. BI'ware,

every king has a pasture (preserve) and the p Isture

(exclusive domain) of Allah is His Ordinm ce of

prohibition. Beware, in the body there is a piece (f flesh;

if it is ,",ound, the whole body is sound} and if it is lorrupt

the whole body is corrupt, and hearken it is the hear t.

PARTe

HUDOOD AND TAZIR

b~en employed in the sense of punishmt:nt prescribed by the Mess ~nger of
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Allah (PBUH). The essence of the well known. Hadith of the Holy Pr )phet

"Earlier nations had perished simply because

punishment (Hadd) was imposed only when a lowly

commoner had committed a crime but influential

punishments for different categories of offences. This aspect establis les, in

profitable to refer to a Tradition quoted by Hazrat Vmar R.A. recorjed by
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Islam, deemed it expedient to classify punishments on the basis of '?roof

and the nature of prooffor proper and effective administration of jl stice. .

to prescribing penalty also made reference to the nature of proof This

prescribed by State in matters related with Hudood or ancillary \ r akin

immutable nature of the punishments under the title Hudood, as 0 'dained
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provides ample evidence to establish the broad space the term 1 'add .

fonhcoming but the facts and circumstances of the case are a cone usive

pointer towards the guilt of the accused, then punishment by way oftlzir in

a ::natter relating to Hudood or akin thereto may be awarded. In ~ueh a

specially created only to award Tazir punishment. Similarly it we lid be

Of under two parallel systems. This is neither judicially viable nor is it in
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the interest of justice. Such a thing wouid work to the ~erious disadvant cge

of accused and would certainly be a source of delay, irritation, .In-

of multipit::. litigation. This. methodology of altering the finding w lile

human body that punishment is inflicted only when transgression 11kes

authority competent to impose the punishment. It is in this situation th: J the

penalty can become c. legal punishment which in turn will be covend by



, ./

c2teg,c.ry of offences within the scop~ of the term Hadoad. It is meanin ~tul

well as the judge made iaw, spread over centuries, deal with all kinlS of

by temporal authority through the instrument of State, judicial hier: rchy
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evidence, prescribed for Hadd. been made available to the proseCt: ion in

< have certainly been dealt with and p~nished as a Hadd case.

Hadd cnme, for which specific punishment has not been prO\ded In

'leading to the reservoir of Haraam have been plugged by Islam. 1 he tenn
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All extra-marital sexual relationships, ::;ouomy,nudity, false accusati<ns of

un~hastity. anq. taking a wormm as J wife who had been married to one's

a,bstain from them both openly and in secret Ayat 32 Sura 17, Bani J'iraeel

-
Do not even approach Fomication for it is an

outrageous act, and an evil way.

Ayah 43, Surah 4, An-Nisa directs the believers not to draw near to the

Prayer while they are intoxIcated.

to" employed in some statutes, these words have a wider meani 19 and

peltain to the realm of preparation, intentiOll. atlempt and all cone ~ivable

s:te1:?St3ken toward~ the commission of an offence. Such steps and actions

on iillfillment, have the potential of being cov~red by the pel aIt)' of
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maritai sexual activity, or rape or incestuous adult~ry or any related pl'suit

ancillary and akin to or leading upto extra-marital sexual activity the

investigation, enquiry or trial of such a matter is covered within the ~~ope

Jurisdiction conferred by a constitutional provision cannot be eras( d by

~ords. In particular a jurisdiction or power conferred by constitt tional
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t~)the mandatory bridal giit commonly known in our em ntry
as Haq-e-!lehr.

c) Inheritance,

d) Guardianship of person arrd property of minors and pel sons
with defective legal capacity,

to acts forbidd~n or made cognizable by Holy Quran, Sunnah, Com ~nsus

or by subsequent legislative instruments inc~uding all those acts vhich

\':'ithm the meaning :md s~')'pe of till;: tenT' Hudoed. Proceeding arisi 19 out
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of «l private complaina.'1t, cnme report registered with police as J'IR, .

information laid before a Magistrate by a person other than a police of ieer

Hudood will be determined in detail while discussing issue (h) ir this

,

laws to implement and enforce Injunctions ofIslam.

ISSlfi No. (4)

OVERRIDING CLAUSES OMITTED
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3. Ordinance to override other Laws.--- The provisi( n of

this Ordinance shall have effect. notwithstanding anyt ling

contained in any other law for the time being in force."

A in the Constitution from 26th Nlay, 1980. Thereafter Article 203-1)D in

Article 203-DD of the Constitution and this step cannot be egally

undertaken through ordinary legislation. The effect of constit ttional

It\,',,- ,
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an unlawful interfhence in the enforcement of Hudood. Hence it j~ being

held to be repugnant to the Constitution as well as Injunctions of Islam.

1979 shall be deemed not to have been repealed and are hereby d ~clared 1X\'~,

ISSUE NO. (e)
JURISDICITON IN BAIL MATIERS

42. Bail matters in Hudood cases, ~uring investigation OJ during

Shariat Court, the Court which had appellate and revisional jurisdction in

and others Versus The State, PLD 1980 La~ore 708 at page 718 wherein
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relied upon the erstvvh!le text of Article 203-00 of the Canst tution

which, on 8th September 1980 Le., the date of announcement of t Ie said

High Court single judge judgment, was to the following effect:

"The Court shall have such other jurisdiction as

may be conferred on it by or under any law."

the iight of the cOlistitutional amendment. It was not done. Alyhow it .

is being over-ruled now to make thiug dear. The ouster of jUl isdiction

particularly of a superior court has to be stated in very clear t( rms. The
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legislation. Moreov~r the constitutional Jar mandated by Arti'le 203G

of the constitution needs careful consideration. According t) this

~rticle IIno court or tribunal inciuding the Supreme Court and (' High

Courc, shall entertain any proceedings or exercise any po~ 'er or ft\, ,
,;' I

the court". The word used in this Article is"proceedings". This w(Ird has. .

273 wherein it was held that "proceedings" do not mean proc 'edings

vvhich have already been concluded. The word "proceedings" i lcludes

, all matters connected with or ancillary to the trial of a person :harged

a) finding,

b) sentence.

c) order and

d) proceedings.
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Sessions Court, trying a Hudood matter, can be challenged I nder

constitutional provision before the Federal Shariat Court alon ~, the

remedy to move the federal Shariat Court by way of appe2! was

of an order of trial court. He could file an appeal against final ord ~r and

the said report wherein it was held that the jurisdiction c01ferred

upon the courts by constitution overrides all laws. Reliar ce was
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applied for by an accused only when an offence is alleged to have teen

committed. If an offence is covered by Hudood the trial takes pace

order of grant or refusal to grant in such offence is therefore pc:t of

term proceedings} as employed in Article 203 DD and hence witI' in the

enforce:ment of Hudood. No other court, including a High Court, Nill, in
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ISSUE NO,(f)
STATUS OF ACT XXV OF 1997

45. Sections 9, 48, 49 and 51 of the Control of Nt rcotic

'term Hudood as ail categories of intoxicants are prohibited on (ccount

191 at page 205 (Paragraphs 18 and 19) held as under:

wheat, barely, raisins and honey. The Prophet (PBUH) (xtended

Prophet (PBUH) mentio,ned in so many Traditions. (Se( Bukari,
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8: Ahmed b. Hanhai, Musnad, Vol. 1, pp. 274, 289,350, Vol 2, pp.

16j 158, 171, 185,329,501; VoL3, pp.66, 112, 119, 361, Vol. 4,

pp. 4, pp,4L 416j Yol, 6, pp. 36, 71, 72, 97, 1.31 and 2~6-Ed).

As stated above. the Prophet (PBUH) further enunciat ~d the Iff'
" ,
"

quantity is prohibited, even in a small (sic).

b. If a large quantity of something causes intox cation,

to drink even a palmful of it is prohibited; (~ee Abu

Daud, 'Ashribah', 5; Ibn Majah, A5hribah;, 10; Ahmed

B. Hambal, Musnad, Vol. 2, pp.167, 179 and' '01.3, p.

343-Ed)."

Section 2(s) and (t) of Act XXV of 1997 defines "narcotic drlg" and

"opium./J Section 4 through section 9 as well as setions 48, 49 a Id 51 of

i. Section 4: Prohibition of cultivation of narcotic pIa lts;

ii. Section 5: Punishment for contravention of section 4;

iii. Section 6: Prohibition of Pos~ession of narcotic dru 55 etc.

IV. Section 7: Prohibition of import or export of narcotic
drugs etc.

v. Section 8: Prohibition on trafficking or finandng the
trafficking of narcotic drugs ete.

vi. Section 9: Pnnt':\hment for ~ontravention of See'ion 6, 7
and 8:
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ix. Section 51: No bail to be granted in respect of c~rtain
offences;

Section 48 states that an appeal against the order of a Special Court

comprising a Sessions Judge or an Additional Sessions Judge shal ( lie to

,
another Special Court. It has already been held in this jU( gment

exclusive jurisdiction was conferred upon Federal Shariat COUl t in all

matters relating to enforcement of Hudood under Article 203 Dl of the

narcotics/intoxicants faUs within the ambit of Hudood. TJ.is is an

anomalous position and not capable af rational lustificat on. This
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etc. versus The State 2002 SD 887, decided by a Division Bench )f the

Lahore High Court on an appeal against conviction recorded by S )ecial

~,
the charge framed was for abduction and Zina hil ]abr under s' ~ction ., I

jurisdiction upon Federal Shariat Court in aU Hudood related 0 Iense.
<

a proviso that appeals in Hudood matters wouid lie before the Iederal

coni:ained in Article 2030D. In this view of the matter it becomes ::rystal
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clear that the offences reiating to narcotic drugs are within the pu· view

or refusal of bail, passed by any court, special or ordinary, unde:" any

High Court occurring in Sections 48(i) and 49(i) ol Control
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j

TerrrorisI11 Act, 1997 (Act XXVII of 1997) to state :hat

appeal in cases relating to Hudood shall lie to the Fee eral

, .
relation to 3 Hadd offence, shall be appealable or revi~able .",.,

make it clear that a High Court shall have jurisdiction n all

Issues (a] through Cd) as well, this issue is answered in the affirm ltive.
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matters relating to gr~l\t~fbgil or h8aring ~ppeals or ordering tran ,fer

ISSUE NO.(g)
LIAN

48. Section 25 of the Act has repealed sub-sections (3) an 1(4)

the operation of an Injunctions of Holy Quran relating t J the

m.'.""" .
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28 of the Act becomes repugnant to the Quranic Injunctions beca Ise as
<

soon as the lian proceedings conclude the following results enSUE:

1. the husband is not' Hable for punishment for making j alse

49. It is time that attention is pafd to the style in which ~urah

''This is a Sura which
WE have revealed and the
Ordinance which WE have
Made obligatory .

The emphasis on the mode and style of revelation lends added

ordinary way adopted by Holy Quran. Like Shirk the illicit sex a 1d false

view of the matter the repeal effected by the Act is in utter vio ation of

./tS\
'''':' ,
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)SSiJE NO.(h)
CLASSlFICTION OF PUNISHMENTS AND

OFFENCES COVERED BY HADOOD

punishments, discretionary penaities can be sanctioned by Stat ~ and

penalty consequent upon commission of an independent but cog; :izable

deprived from inheriting th~ estate of the victim whose death was caused. .

/lf1. '",
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recovered from a thief ig direded by the coml to be restored to its real

case not covered by primary punishments, to award maximum or mini num

the discretion even to let off an accused after administering rebuke Jr he
,

Seventhl)' Imprisonment for life

Eighthly .lmprisonment of either descript on,

!l1',. ,-,
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narneIy:-
i) Rigorous with hard labour;
ii) Simple'

Ninthly , Porfe~tureofPr~l'erty:

52. Section 299 occurring in Chapter XVI of the Pakistan >enal

"299 Definitions. In this Chapter, unless there IS an 1thing

repugnant in the subject or context,

(a) "arsh" means the compensaticn specified iJl this

Chapter to be paid to the victim or his heirs und:r this

Chapter;

(b) "daman" means the c.ompensation detennined Jy the

Court to be paid by the offender to the vict m for

causing hurt not liable to ar5h;

(c) "diyat J' means the compensation specified in ':ection

323 ?:'lyable to the heirs of the victim;
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any 0f hi: blood relations within the prohibited d ~gree

of marriage in fear of instant death or instant perm ment

impairing of any organ of the body or instant [( ar of
being subjected to sodomy or zina-bil ..jabr:

(D "ikrah-e-naqis" means any form of duress which does

"qisas I' means punishment by causing similar h lrt at

same part of the body of the convict as he has cau ;ed to

the victim or by causing hi·s death if he has com] Jitted

qatl-i-amd, in exercise of the right of the victin of a

wali. (Emphasis Added)

The definition of Qisas adopted by Pakistan Penal Code is indicative of the

newly ~ddcd chapter XVI of the Penal Code. Section 338-F ibid~ oc ~urring
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"Interpretaiion: In the interpretation and application of

the provisions of this Chapter, and in respect of matters

ancillary or akin thereto, the court shall be guided by

the Injunction of Islam as laid down in the Holy Quran

and Sunnah. "(Emphasis Added)

"Believers! Retribution is prescribed/or you in cases oi

killing: if a freedman is guilty then the freeman: if,

slave is guilty then the siavL~ ]1'a female is guilty, ther
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remitted by his brother this should be adhered to in

fairness, and paYly\em t;e made in a goodly manner.

This is alleviation and ;;1 mercy from your Lord; and for

him who commits l;;xcess . after that there is a painful

chastisement.'·

"People of understanding, there is life for you in

retribution that. you may guard yourselves against

violating the law."

111. Ayah 194 Surah 2 (Al-Baqarah)

"The sacred month for the sacred month; sanctities

should be respected alike (by all concerned). Thus, if

someone has attacked you, attack him just as he

attacked you, and fear Allah and remain conscious that

Allah is with those who guard against violating the

bounds set by Him."

IV. Ayah 45 Surah 5 (AJ-Maida-h)

/lAnd therein We had ordained for them: I/A J~fe for !1

life, and an eye for an eye, and a nose for a nose, ar d

an ear for an ear, and a tooth Jor a tooth, and for ell
wounds, like for like. But whosoever foregoes it I y

way of charity, it will be for him expiation." Tho: e

who do not judge by what Allah has revealed a-e

indeed the wrong-doers.:I (Emphasis Added)

.
commandments given by Allah ir. the Holy £luran have a bindin~ force

f1', ,". ,
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prohibitions prescribed by Holy Quran. This edict cannot be ig lOred

Court, to lay dm':'!l what the law on the subject is, Reference may 1e made
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"Law" was not defined in the Constitution. It is,

therefore, for the Courts to lay down what "law" is, and

if any decree, or behest of Yahya Khan expressed as a

Martial Law Order, Martial Law Regulation or

Presidential Order, or Ordinance, does not conform to

the meaning of the term 'law' in Article 2 these

Regulations, Orders and Ordinances will be void and of

no legal effect." (Emphasis Added)
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means a punishment "ordained b.y Holy Quran or Sunnah". This defini ion

Federai Shariat Court, contemplates very vividly that the Shariat C mrt,

shall be guided in its decisions and findings by the Injunctions of Isla n as

laid down in the Holy Quran and the Sunnah of the Holy Prophet (PB JH).

shall be enacted which is repugnant to these injunctions. The ultimat ~role

Shariat Court as mandated by Article 203 D of the Constitution of L lamie
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cOi'~formity wirh the lrl}unc.:lions o{ hic:m ~,Ild~onseque!1tly the tenn Hw aDd

has in fact, to be defined Ii:. the light Gf Injl.mction~: as laid down ir the

activi~y ;vrLichfalls directly or indirectZIy; within the mischief of J I offi nces .

expression force majeure 'is liot a mere French verSlOn of the Latin
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term of 'vvide import. Strikes, breakdown of machinery, which, th( ugh

nom1ally not included the tenn vis md.)or are included inforce majeure

59. It is therefore time to recapitulate the scope of the term !1-:
.""

Hudood. In the light of the foregoing discllssion the folIo' \ling

vi. Haraba = Robbery, Highway Robbery, Dacoity. All categories of

offences against property as mentioned in Chapte;

offences mentionea in Chapter VI of the Pakistan p( nal

ix. Qisas::: Right or retaliation In offences against human body. All

these offences are ,.::overedby definition Hadd heca lse
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scope of Hadd in his treatise Tashree ul lanai al Islar I,

volume 1 at page 119.

x. Human Trafficking.

Qisasjkidnappingj abductionj enticingjfornicationj adultery jrap" jun-

alcoholic liquors of various categories, theft, extortion, wagil g war

~•..••...•
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Prevention And Controi of Human Trafficking Ordinance, 2 J02

(Ordinance LIX of 2002) or any other legal instrument for the; ime

being in force. What is material is that ail such o.ffences relatin]" to:>

enforcement of Hadd as ordained by Holy Quran and Sunnah are

within the exclusive jurisdiction of the Feder~l Shariat Court befor e or

after the trial has been initiated or completed by any criminal COUI t (of

fOUf Hon/ble Judges of the Federal Shariat Court, after consil ering
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In many societies sins are distinguishable from crimes but in S lme

cultures sins are inseparable from crimes. In an Islamic society sin are

ISSUES NO,(b) and (i)
JURISDICTION AND JUDICIAL POWER AND JURISDICTI' )N

A. JURlSDICITON IN GENERAL

B, NATURE OF ARTICLE 203 DD

C. REVISIONAL Cillv1 APPELLATE JURISDICITON

D. TERMS: AN}! CASE, ANY COURT, ANY LAW

E, TElThl: ENFORCEMENT OF HUDOOD

F FOIJ]\JTIATION AND SCOPE OF ARTICLE 2030

G. DECISIONS OF FEDERAL SHRIAT COl.JRT

H. FEDERAL SHl\RIAT COURT AND COUNCn. OF
ISLAMiC IDEOLOG\'.

~
{ ,-
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63. Jurisdiction is the right to hear and determine and the resul' of

this exercise is the'judgment of the Court. Deniels Vs. Tamey, 102 t .S..

the right to strike down any provision of the

Constitution. It has accepted the position that it is a
creature of the Constitution; that it derives its' powers

and jurisdictions from the Constitution; that it derives

its powers and jurisdictions from the Constitution; and

that it will even confine itself within the limits set by

the Constitution which it has taken oath to protect and

preserve but it does claim and has always claimed that

it has the right t1) interpret the Constitution and to say

as to what i.1 particular provision ~rthe Constitution

oft!T.is Court.

Tim: is h riptll which it acquires not de hors the.::>
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power is inherent in the Court itseif It flows from th ~
fact that it is a Constitutional Court and it can only b ~

taken away by ahelishing the Court itself.

In saying thIS, h~wever,.1 should make ii cle, r

that I am making a distinction between "judicial powel .,

trichotomy of sovereign pO'wers, then ex-necessitate r 'j

from thc'/cry nature of things the judicial power mu ;t

be vested in the judiciary. But what is this judici 11

power. :-Judicial Power" has been defined in the Corp':s

Juris Secundum, Vol. XVI, Paragraph 144, as follows:

"The judiciary or judicial department is ; n

independent and equal coordinate branch )f

Government,; and is that branch thereof which is

intended to interpret, construe, and apply the la v,

or that department of. Government which IS

charged with the declaration of what the law s,

and its constr,uction, so far as it is written lal1. "

(Emphasis added)

This power, it is said, is inherent in the judicii ry

by reason of the system of division of powers its ~lf

under which, as Chief Justice Marshal put it, "1he

Legislature makes, the executive executes, .and .he

judiciary construes, the law." Thus, the determination of

what the existing law is in relation to something alre. dy

done or happened. is the function of the judiciary wI iie

the predetermination of what the law shall be for he

regulatbn of aU fmure cases falling under its provisi lUS

is the function of the Legislature.

It may w~ll he asked at this stage as to wh~ IS

meant by "jurisdiction"'! How does it differ f Jill
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"judicial PO\v<,:j"'? Apart from setting up the organs the

Constitution Inay vJell p!w/ide for a great many other

things, such as, the subjects in respect of which that

power may be exercised and the manner of the exercise
of that power. Thus it ma), provide that the Courts set

up will exercise revisional or appellate powers or only

a~t as 2. COLIn of a cessation or only decide

Constitu1ional issues. !t In,ay demarcate the territories in

which a particular Court shall function and over which

its Writs shall ru.1. It may specifY the persons in respect

of whom the judicial power to hear and determine will

be exercisable. These art~ all matters which are

commonly comprised in what is called the jurisdictioD

of the Court. It expresses the concept of the particulal

res or subject matter over which the judicial power is tc

be exercised and the manner of its exercise. JurisdictiOi

is, therefore, a right ·to adjudicate concerning (

particular subject-matter in a given case, as also th

authority to exercise in a particldar manner the judici{. ,

power vested in the Court. " (Emphasis added)

mprem~cy over other organs of the Government b It

acts only as the administrator of the pubiic will. Ev( n

when it dcdal~S u lcgi:::lativc measure unconstitution 11

and void, it doe~ not do so, because, th~ judicial pow~r

~, ,
~,
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come before it. It thus merely enforces the Constitution

as a paramount taw whenever a legislative enactment

comes into conflict ':Iith it because, it is its duty to see

"Article 203-A of the Constitution provides that the

provisions of this Chapter i.e. Chapter 3-A relating to

Federal Shanat Court shall have effect notwithstanding

any thing contained in the Constitution meaning thereby

that provisions of this Chapter containing Article 203-A

to Anicle 203-1 have overriding effect on the other

provisions of the Constitution. Article 203-G of the

Constitution imposes bar on the jurisdiction of the

Couns and Tribunal including the Supreme Court and

the High Court to entertain any proceedings or exercise

any power or jurisdiction in respect of the matters

within the pm.ver or jurisdiction of t~"1eFederal Shariat

Coun, as such. (he High Court neither had the

jurisdiction under Section 56 I-A Cr.P.c. nor undeJ
:~rt:~1 100 ,..t' ti.•~ C'", ,,(t " in th 3 matte~"'hi"h eel'<""'.l••...,f- .",' I .••. "_."n",.,l U.lon •._ ••1:: 1 "" _..'- . 11



such, the jurisdiction exerci;;t;d by the High Court under

Article 199 of the Constitution after conversion of
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quashment petition, was coram non judice. It may be
noted that the Federal Shariat Court had already

directed the trial Court vide its judgment dated

11.5.1994 passed in Criminal Revision No.110-L of

1993 to issue process against Dr. Muhammad Khan

respondent and to decide his case alongwith other

respondents in accordance with law. This judgment

which was rendered by the three Hon'ble Judges of the

Federal Shariat Court was binding on the High Court

and all other Courts subordinate to it under Article 203-
GG and a Single Judge in Chambers of the High Court

had no jurisdiction to sit in judgment over the judgment

of the Federal Shariat Court which had exclusive

jurisdiction in the matter and its decision had a binding

effect as stated earlier. Since the matter was exclusively

amenable to the jurisdiction of the Federal Shariat Court

under Artide 203-G, therefore, the impugned judgment

passed by the Single Judge of the High Court was

without lawful authority and of no legal consequence.

Consequently, this appeal is allowed, the impugned

judgment of the learned Single Judge in Chambers of

the High Court being coram non judice is set aside and

the trial Court is directed to proceed with the complaint

as dire'.;ted by the Federal Shariat Court vide its order

dated 1 ~ .:5.1994 and decide the same in accordance with

raw as expeditiously as possible." (Emphasis added)
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jurisdiction in respect of any matter within the power Of

jurisdiction afthe Court. "

This provision read with Article 203-DD(2) establishes beyond doc.)t that
"

(a) To administer punitive and remedial justice to and hetween

parties subject to Constitution and law;

(b) To exercise exclusive jurisdiction in matters reh ting to

examination of I."wson the touchstone of Injunctions If Islam

and in cases relating to Hudood iaws;

(c) To exercise the special jurisdiction without further Ie r,islative

(d) To defin~ the SCOpt; and exter.( of its jurisdiction w thin the

paralIleit;r~; identified in Chapter 3-A of Part VI1 of the

Constitution:
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(e) To determine the meaning and scope of the undefined 1. nns

used in Chapter 3-/\ ibid~

(f) To exercise powers of a Civil Court In respect of ce tain

matters;
(g) Authority to conduct its proceedings and regulate its

procedure in all respects as it deems fit;

0) To make rules for carrying out the purposes of Chapter 3-A

ibid;

(j) Exercising such other jurisdiction a's may be conferred on it by

or under any law;

(k) To call for and examineithe record of any case decided b~ any

criminal court under any law relating to the enforceme lt of

Hudood; and

Exclusive authority and the jurisdiction to examine and d 'cide

the question whether or not any law or provision of h w is

repugnam to the II\junctions of Islam as laid down in-Ioly

Quran and Sunnah.

in the case of Asma Jilani Versus Government of the Punjab, report ~d as

"The Courts undoubtedly have the power to hear
and detennine any matter or controversy which is
brought before them, even if it be to decide
whether they have the jurisdiction to detennine
such a maHer or not. The Superior Courts are, as is
r~aw well settled. the Judges of their 0\\'11

jurisdiction. This is a right which has consistently
been claimed by Supreme Court and other Courts
of superior jurisdiction in all civilized countries".
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Bench case ofthe Lahore High Court, wherein it was held as under:-

"It is not possible for the executive to wrest from
the judiciary its jurisdiction to interpret any law
promulgated in the country. The superior judiciary
is clothed with this jurisdiction as ,a delegate of the
sovereign who, in the Islamic Republic of Pakistan,
is God Almighty Himself exercising His Will and
Sovereignty through the people of this country. It is
hardly possible to deny that the making of laws,
their implementation. by three independent
delegates of the sovereign in respect of its own
particular field. The Legislature exercises that
delegated sovereign power of the sovereign to
make laws and the executive exercises it to
implement them, the judiciary does, by interpreting
laws made in pursuance of· the exercise of the
legislative part of the powers of the sovereign by
the Legislature. The right of the superior judiciary
delegated to it by the sovereign which can neither
be curbed nor can it be taken away".

69. It is necessarj for a Judge to know the meaning and the ;cope
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capable of being enforced according to the Injunctions of Islam an( the

,

accomplished by only one jurisdictional fact: that the act complained )f is

law. The issue stands settled by the terminology employed in Articl 203

DD - any case; any criminal court and under any law. The term any else is

relatable to all such offences which might be covered in the definiti)n of

includes all those cases in \vhich on(~of th(: alleged offences is covel ed by



principle identified by tr1c Supr(;f!1e Coun of Pakistan in the case of ~.tate

versus K.halid Masood, PLD 1946 Sl~preme Court 42 is that when a m !tter

has been dealt with by the Constitution and Ie is not subject to any stltute

Court is the subject regarding d,etermination of the exact scope and r ature

effect tv the principles and commandments relating to HULlood enum. rated

contain a policy? Does it provide only a guideline? Does it con am a

FedC:i-21 Shariat Court io eXerCIse jurisdidion In all cases, pend ng or



of Hudood. The Hudood hnvs wert'; in existence and being implemente I at

the time Article 203DD was made operational in the Constitution' lith

effect from 22nd March 1982. The analysis of the contents of this Artcle

It"
se[f-executing. Justice Shafiuf Rehman in the case of Hakim Khan vc 'sus ,~ ,

pages 633-634 (para 16 of the Report), while approving a passage rom·,

"A Constitutional provision is self-executing if it

supplies a sufficient rule by means of which the right

which it grants may be enjoyed and protected, or the

duty which it imposes may be enforced without the aid

of a legislative enactment. £t is within the power of

those who adopt a Constitution to make some of its

provision::; self-executing, with the object of putting it

beyond the power of the Legislature to render such

provisions nugatory by refusing to pass laws to carry

them into effect. Where the matter with which a given

section of the Constitution deals is divisible, one clause

thereof may be self-executing and another clause or

clauses may not be self-executing. Constitutional

provision;; are self-extcuting when there is a manifest

intention that they should go into immediate effect, and

no ancil.h:ry legislation is necessary to the enjoyment of



be better ur iiJrthel' protected by supplementary

legislation does not of itself prevent the provision by

question from being self-executing, 'nor does the self-

executing character of the Constitutional provision

necessarily preclude leEis~ation for the protection of the

right secured. A Constitutional provision which is

merely declaratory of the common law is self-executing.

A Constitutional provision designed to remove an

existing rnisch~ef should never be construed as

dependent for ,its efficacy and operation Oil Legislature.

Constitutional provisions are not self-executing if

they merely indicate a line of policy or principles,

without applying the means by which such policy of

principles are to be carried into effect, or it appears from

IY',
t",.", I

the language used and the circumstances of its adoption

that subsequent legislation was contemplated to carry it

ail Constitutions and treat of a variety of subject. They

remam inoperative until ie11dered effective by
supplemental iegislation. The, failure of the legislation

to make suitable provision for rendering a clause

effective is no argument in favour of self-executing

constmction of the clause. Self-enforcing provisions are

exceptional.

The question whether a Constitutional provision

IS self-execut.ing is ahvays one of intention, and to

determine inknt, the general IUle is that Courts Volill

consider the language used, the objects to be

.circumstances. Extrinsic matter~ may he resorted to

where the language of the Constitution itself is

ambiguous."
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72. A scrutiny of Article 203DD of the Constitution con sequel tly

illustrates that exclusive powers of judicial nature in relation to mat ers

pertaining to Hudood, a particular branch of administration of Crim nal

Ill. decided by any criminal court

lV. under any law

v. relating to enforcement of Hudood.

The Hudood laws were made part of the Statute Book of Pakistan 0 19th

Pakistan with effect from 26th May ,1980 vide Constitution (Amendnent)

"The provISIOns of this Chapter shall have effect

notwithstanding anything contained 111 the

text of Article 203 DD substituted the original Article 203 DD vide s, 'ction

5 of Constitution (Second Amendment) Order: 1982 with effect fror l 22nd
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"The Coun shall have such other jurisdiction' as

may be confen-cd on ;t Lj or under any law."

This verj portion has now hecome clause (~) ot' Article 20~ nn by VI tue

the domain of legislation it is presumed that the legislature is -lilly

"

unde!" any law. It was a clem indication that the meaning and scope )f the

11", ,.,..."
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have professed. This clause pre-supposes that in due 'course of ti ne

when the scope of the term Hud"ood has been defined appropriati ly,

the jurisdi,tion of the Federal Shariat Court will keep on expanding.

operational in !982, continues holding the ficid. It was and continues to be

0pcl'atior~:ll and shaH remain operational so long as any criminal court



operational character of thrs Article was never made dependent up many

:)ubsequent legislation or existence of any other condition. The na ure of

,
190 as well as Articles 199, 201 and 203 of the Constitution. These are all

(c) "13v/' includes any custom or usage having the

forc(,; of law but does not include the

Constitution, Ivluslim personal law, any law

relating to the procedure of any court or

tribunal or, until the expiration of [ten] year~

from the commencement of this Chapter, an)

fiscai la"" or any law relating to the ievy anc

cclJectic";lJ :)f taxes and fees or banking 01



It is norewottli) that the If.lTn Law includes the judge) lade

law. In support of this ~H]Umc;;nt it might as well be stated that Articlt 189

mandateE that the decisions of lhr~ Supreme Cout'! shall, to the extent t lat it

case at page 365), Justice Sardar Muhammad Iqbal (as his lordshi~ then

pdnciples which are laid down by the judicial pronouncements of Su )erior
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West Pakistan vs. Begum Agha Abdul Karim Shorish Kashmiri PLD 969.

that the telID law inciudes judicial pronouncements laid down from tin.e to "'"
fP "
'", t

enactment is defined to be an instrument which must be obeyed or fill :ilIed .

principle which was settled long ago in re Dud/ay Corporation (1382)8

gives power to do anything, the legislature "means also to give the Jublic
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C. RBVISI6NAL CUM APPELLATE JURISDICTION

77. It was hinted at the bar that revisional power and not appl Hate

deals with appeals. Section 404 of the said Code mandates that no aJ.peal

convicted by a High Court, a Court of Sessions or Magistrate of I sl :lass
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and release of appellants on bail dW'ing pendency of appeal. SectiOl 428

79. It will be noticed that piecemeal power was given to app ~llate

perform any of the powers conferred on a court of appeal by vin ',f,eof
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the same time, in exercise cf [he flllme jurisdiction, the Federal S lariat

Court in its capacity as the revisionai court, has the additional poten~.al of

80. Section 439 of the Code of Criminal Procedure, authori~es the

ft\,
'•.......
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tribunal against an ord2r 'whereas Revision' is a privilege, prero~ative,

decided by any cril!1.!l1al court under any law I'elating to the Enforcer lent of
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right of appeal but the <;Qn5titution has provid.ed a permanent remed I f6r

every aggrieved person to invoke revi~iQnal jurisdiction of this (OJ rt in

appropriate proceedings. Revision is a '.vider jurisdiction. This is wh: t the

with Ihsan is not prescribed upon 'any Appellate Court in the Coc e of

,
been conferred upon the Federal Shariat Court by way of revis anal
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of \VORDS and PHRASeS, 'Permanent I;dhion. The' well known Jook

entitled: STATUTORY CONSTRUCTION by Crawford publi~hf::l by

c'ourt at the same time enjoys the jurisdiction under Article 203D i )id to

Shariat Court in the judicial hierarchy of Pakistan.
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Ani\;le 203 DD of the Constitution which enables it to call for and exam ne

th~ r~~md of any case decided by any criminal court under nny 1W

relating to the enforcement of Hudood. In fact very wide powers have b ~en
i

conferred upon this Court by virtue of just one Article of the Constitu1 on

exercise widest possible jurisdiction il1 cases decided by any criminal c( urt
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, ,
essence a sacrosanct duty because the said constitutional provision Spl aks .

in tClms of enforcement of Hudood. Reference in this context may be 11 ade

profitably to the following seven Nusoos in quick succession ie. A. 'aat

Enforce the Injunctions of Quran and judge people
according to the mandated provisions.

"Yet how will they appoint you a judge when they have
the Torah with them, wherein there is Allah's judgment
and still they turn away from it? The fact is, they are not
believers.n

"Surely We revealed the Torah, wherein. there is
Guidance and Light. Thereby did Prophets- who had
submitted themselves (tb Allah) - judge for the Judaized
folk; and so did the scholars and jurists. They judged by

the Book of Allah for they had been entrusted to keep it
an.d bear \vitness to it. So, fO kws), do not fear human

beings but f~ar Me, ~nd do 110t barter away My signs for
a trivial gain. Those who do not judge by what Allah
has revealed are indeed the unbelievers. "
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wounds, like for like. But whosoever foregoes it by way

of charity, it will be for him an expiation." Those who

do not judge by what Allah has revealed are indeed the

wrong-doers. "

"And We sent Jesus, the son of Mary, after those
Prophets, confirming the truth of whatever there still

remained of the Torah. And We gave him the Gospel

wherein is Guidance and Light, and which confirms the

"Let the followers of the Gospel judge by what Allah

has revealed therein, and those who do not judge by

what Allah has revealed are the transgressors."

"'Then We revealed the Book to you, (0 Muhammad),

with Truth, continning what-ever of the Book was

revealed before, and protecting and guarding over it.

Judge, then, in the affairs of men in accordance with the

Law that Allah has revealed, and do not follow their

desires in disregard of the Truth which has come to you.

For each of you We have appointed a Law and a way of

life. And had Allah so willed, He would surely have

made you one single community; instead, (He gave

each of you a Law and a way of life) in order to test you

by what He gave you. Vie, then, with one another in

good works. Unto Allah is the return of all of you; and

He will then make you understand the truth concerning

the matters on which you disagreed."

"Therefore, judge between them. (0 A1uhammad); h.r

what Allah has revealed and do not follow their desires,
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and do not follow their desire~, and LJ~w"r~le5t they

tempt you away from anything of what Allah has

revealed to Y6U. At\d if they tUl11 away, then know well

that Allah has indeed decided to afflict them for some of

their SinS. For surely many of them are

transgressors."(Emphasis added)

It is for the purposes of cO!Teeting miscarriage of justice, doing substal tial

justice, !"erncving any illegality or perversity that the Federal Shariat C mft

administration of justice. The emphasis of Holy Quran is in fact tpon
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S7 I Jurisdi ~tiQn i~~he power to heW" 'lud determine the cas\ s as

well a5 power to entertain un action or petition or any other pfQceed ngs.

203 DD not only refers to the power to examine the record of any case .

cognizance of a matter. The term any case used in Article 203 I,D is
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"These expresslOns are of very wide amplitude. The

term "any" according to the Black's Law Dictionary

(Fifth Edition) page 86 means: one out of many; an

indefinite number; one indiscriminately of whatever

kind or quantity. With reference to case law it has been

stated: Word "any" has a diversity of meaning and may

be employed to indicate "all" or "every" as well as

depends upon the context and the subject-matter of the

statute,"

~'- ..
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mean: any person, any court or any law under which a trial or proceec logs

as regards offences relating to Hudood are being held or have Jeen

concluded. The word any is wide enough to include every case, covell j by

the term Hudood or related to Hudood and would also cover situ3 ions ~....-",

offence~ covered by the meaning ~nd scope of the term Hudood , 'auld

precedents which may be consuited to appreciate that the word "aJ y" as

esed in .Article 203 LiD is a word of "expansion indicative of ~id hand

1. Ch Zahc,or Elahi Mj-rA vs The Stat;;;
PLD 1977 SC 273
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I

II. M. Amjad vs Commission of Income Tax and two others
1992 PTD 513

Ill. N"''FP YB. MuhQmm'lQ lr~h'lQ
PLD 1995 SC 281

IV. Commission of Income Tax vs. Media Network
PLD 20.06 Supreme Court 787

which the offence complained of pertains to Hudood.
I

Pakistan confers revisional and other jurisdiction on the Federa" Shariat

Court. Following is the text of Article 203DD.
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the !Tgulari~y of ~my :proceeding~ of, ~uch court and may,

vvhen calling for such record, direct that the execution )f any

Provided that nothing in this Article shall be def ned to
I

Shariat Court by this Article. The followtng issues appear to h~ve been .

J1r"-, ,",
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n. The responsiblliry of the Court to satisJY itself as to the

correctness. legality dnd propriety of any finding, sentenc! or

order recorded or ~assed by any court;

awarded in cases relating to Hudood;
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section 439 of the Code of Criminal Proc~dure can be interfered with by

the scope of ordinary legislative functions of Majlis-e-Shoora. The

thf; Legislature has been restrained firstly from omitting any item fro: n the
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Hudood, and secondly the ~idditio!1ai power which may subsequently be

included in the jurisdiction of this Court under sub-Article (3) of Art cle

203DD will be of the nature that it cannot be taken away by rou me

other court in Pakistan, have exclusive jurisdiction to control, supervise and

"enforcement of Hudood" and not mere Hudood. The word enj wee,

according to Oxford, Advanced Learner's Dictionary means: to make sure

that people ohey t1 parlicuiDr law Or' rule, to make something happ, on or

force somebody to do something. The word enforcement consists ~ c two

suffIX. According to Oxford Dictionary this suffIX means: the act; m or

/~, ,..••.•..•
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legitimately acquired property of the citizens and the people of Pr :<istan.

the positive law must be aimed at protecting and advancing the obj ~ctives

from any criminal court under :any law with a view to ensur ng the

enforcement has been used by the constitution only in relation to ',ffences

•reiating to or covered by the term Hudood. This is clearly wider ex )ression

Y1. V\'1w.i.0\ er has been s~at~dUDDV':' demonstra~es very cl( arty that .
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correct, legal, proper and regu~ar enforcement of the laws of Hudo Jd

throughout Pakistan. The word "revisiQnal" appearing in the head note of

disctetion upon the Court to undertake examination of proceeding 0 . a

that no court will exercise appellate or revisional jurisdiction in ma ters

appeal, is:;tipulated only under section 417 of the Cede of Crin inal

"" .
'"", ,
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;nstrument is conferred upon the;:: Fedeml ;hariat Court specifically thro 19h

a supenor pIece of legislation l.e. the Constitution. The Constitu ion

authorizes the Court 10 convert an o~'der of acquittal into conviction. [he .

collectively as an appellate and revisional court under ordinary law.

133 and 165 of Surah No.6, jJ.)'Gat No. 1.00, 130 and 134 of Sura;, No.7,
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Ayah No. 14 of Surah No.1G. Ayah No. S7 ofSurah No.lt Ayaat Nc 11

and 105 of Surah 21, Ayah No.55 of Surah 24, Ayah No.62 of Surah 27, .

through 65 of Surah 4, An-Nisa. The meaning of these Ayaat s as .

"a ye who believe!
Obey Allah, and obey the Apostle,
And those charged
With authority among you.
[fye differ in anything
Among yourseives, refer it
To Allah and His Apostle,
Ifye do beiieve in Allah
And the Last Day:
That is best, and most suitable
For t1nal determination."

"Hast thou not turned
Thy vision to those
vVho declare that they believe
In the revelations
That have come to thee
And to those before thee?
Their (real) l"vish is
To resort together foriudgment
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(In their disputes]
To the Evil one,
Though they were ordered
To reject him.
But Satan's wish
Is to lead them astray
Far away (from the Right)." Jrt, ,",.
When it is said to them:
"Come to what Allah hath

revealed.
And to t-he Apostle":
Thou se€!st the Hypocrites avert
Their faces from thee il~disgust.

How, then, when they are
Seized by llllsfortune ..
Because of the deeds
Which their hand~ have sent forth?
Then they come to thee,
Swearing by Allah:
"We meant ria more
Than good-will and conciliation!

((Those men,- Allah knows
What is in their hearts;
So keep clear of them,
But admonish them,
And spe?k to them a word
To reach their very souls."

"L1fe5ent not an Apostle,
But to be obeyed, in accorda!-1ce
ltl/ith the Will of Allah.
If they had only,
When they were unjust
To themselves,
Come Ullto thee
And asked Allah's forgiveness,
And the Apostle had asked
Forgiveness for them,
Thev would have found.,
Allah indeed Oft-Returning ..
Most Merciful."
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They cCin have
No (real) Faith
Until they make thee judge
In all disputes bl?tween them,
And find in their souls
No resistance against
Thy decisions, but accept
Them with the fullest conviction."

Messenger PBUH has ordained may fall in the category of Munafil een

/1" ,
'",,/



judgment. The nutsheii of the D~vine verdict in these Ayaat s that

has been revealed are Disbelievers, Wrong-doers and Evil-li- rers. It

I/So Judge between them by what Allah has Revealed 1/

"But nay, by the Lord, they will not believe (in trut 1) until

They make thee (0 Muhammad) a Judge of wh:lt is in

dispute betw'een them and .find within themse yes no

dislike of that which thou (0 Muhamm,ad) decid ~d, and .

submit with full submission."

J). ensur~~ implementation of the mandate contained ir Article
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b). achieve the goaL visualized in clause three of Objec ives
.

Resolution that the Muslims shall be enabled to order their lives h the

97. The reason thata constitutional provision has empo"lered

.
should be judged according to the teachings and principles landed
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apposed to the spirit and teachings of the Holy Book.

Sunl1ah and in the absence of any precedent or Injunction availa Jle in

the above two basic sources, then the judge was to undertake Z tehad

employed in the real!!l of administration of justice by'a Compar lon in

the presence of Holy Prophet PBUB who approved it whole hea tedly.
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This was the time and occasion when the ~xercise of ljtehad fOJ the

rn, ...,... .

not bound even by its own decisions. There is no institutionalized taq/id

by previous decision in mattes within the ambit of uncovered fie d. The.

discover a remedy was resorted to by undertaking /jte,had in thl larger .

Resoiuti.Jn of humaa problems does not brook a vacuum. A stiJ better

view is always possible 011 account of practical experience gaim d by all
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the stakeholders in the administrarion of justice particularly on a( count

of change of conditiuns and circumstances. Human thought s not

stagnant. Human mind is a dynamic faculty. It progresses and de relops ""

movement. Islamic teachings beckon a person to look forward for a

100. It may be useful to refer Ayah 46 Surah 34, Saba v hich

gives primacy to the thought process and the element of scn tiny,

"Say to them, (0 Prophet): "I give you but one

counsel: stand up (for heaven's sake) .. singly

and in pairs, and then thhlk: what is it in your

companion (to wit,Muhan~m(1d) that could be

deemed as madness?" He is nothing but a
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waraef, warning )"O~l before the coming of a

grievous chastisement." (Emphasis added)

10 1. The Superior Courts, particularly in matters relatin ~ to

light of Injunctions of Islam as laid down in Holy Quran and Sur nah.

incorporating Article 203GG is' that any decision of the Federal Sh lriat

COl.lrt in exercise of its jurisdiction} is binding on a High Court and ( n all

to provincial High Courts with the result th!lt the findings of Fe' [eral

enforcement of Hudood as well as its interpretation and decisions ~hall

High Courts.
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the language of Articles 189 and 201 and then read Article 203GG:-

15',,..•••..



therefore means in very deaf terms that the ratio as well as dict( In a

~ederal Shariat Court will be a jUdgment per incuriam. The SUI reme

Federal Shariat Court. Decision of the High Court in s~ch matte 's was

declared as Coram non judice. This jurisdiction of the Federal ~hariat

Court/Trlbunal created by the Constitution. Reference may be n ade to

i. Zaheer ud Din versus. The State
1993 SCMH 1718 (at page 1756)
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"The Chapter 3A of the Constitution was inducted ir

the Constitution on 26th May, 1980. It contain:

Artides 203A to Article 203J. The Article 203A of th'

Constitution lays down that the provisions 0 :

Chapter 3A shall have effect notwithstandin ~

anything contained in the Constitution. Furthe'

Article 203G provides that "Save as provided i 1

Article 203F, no Court or tribunal, including th ~

Supreme Court and a High Court, shall entertain arcy
i

proceedings or exercise any power or jurisdiction i:1

respect of any· matter within the power (r

jurisdiction of the Court".

These provisions when read together, wou d

mean that a finding of the Federal Shariat Court, if

the same is either not challenged in the Shari It

Appeliate Bench of the Supreme Court or challeng' 'd

but maintained, would be binding even on t Ie

Supreme Court. Consequently, the above giv ~n

findings of the Federal Shariat Court cannot Je

ignored by this Court."

11. Aurangzeb versus Massan
1993 CLC1020 (at page 1023)

"Judgments of the Supreme Court, its Shal iat

Appellate Bench and Federal Shariat Court w:re

bindir~g on other Courts, by force of a Constitutio 131

mandate. The act of a Court in disagreed of :he

judgments of the above Courts was denuded of l( gal

authority and was clearly equivalent to an act

without iawful authority and jurisdiction."

iji. Hafiz Abdul 'Naheedveisus'Mst. Asma Jehangir
PLD 2004 Supreme Court 219 (at page .230)
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liThe argument i5 fallacious. The Federal Sharia:

Court is itself the creation of Chapter 3-A. ArticlE
2030 confers, what may be described as origina

jurisdiction on the Federal Shari at Court. Under thi~

jurisdiction, the Federal Shariat Court, on its OWl

motion or on the petition of any citizen of Pakistar

can examine and decide the question whether or no

any law or provision of law is repugnant to th'

Injunctions of Islam as laid down in the Holy Qura;

and the Sunnah of the Holy Prophet (PBUH). Artid ~

203DD empowers the Court to call for and examin ~

the record of any case decided by any criminal Cour:

under any law relating to the enforcement c f

Hudood for the purpose of satisfying itself as to th ~

correctness, legality or propriety of any findinl,

sentence or order recorded or passed by any suc 1

criminal Court. Sub ..Article (3) of Article 203DD lay S

down that "the Court shall have such othE r

jurisdiction as may: be conferred on it by or undE r

any law". It may be noted here, that right of appe. I

was provided to the Federal Shariat Court by addir g

second proviso to section 20(1) of the Offence (If

Zina (Enforcement of Hudood) Ordinance, 19'19

(hereinafter to be referred to as lithe Ordinance)", n

the year 1980."
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liThe court shall have power to review any decision f iven

or order made by it".

188 which confers power of Review upon the Supreme Court 0 1 the

liThe Supreme Court shall have power, subject tc the

provisions of any Act of Majlis-e-Shoora (Parliament) ( nd of

any rules made by the Supreme Court to revieV\ any
judgment or any order made by it."

(Emphasis added)

It will be noticed that the High Courts have no Constitutional ma Idate

the development of Islamic Jurisprudence through the agency (If this

upon the Federal Shariat Court has it genesis in Ayah 17 Surah 3, Ar-

Jr"
'••.... ,
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Thus does Allah depict truth and falsehood. As fOl

the scumJ it passes away as dross; but that whid

benefits mankind abides on the earth. Thus doe~
Allah explain (the truth) through examples.

~he existing law of any dirt or possible trash.

Federation of Pakistan reported as PLD 1981 FSC 145 decided on 2151

I\1arch, 1981 but reviewed by this Court on 20th June, 1982 in t le case

husband. She lodged a protest 'before Muhammad (PBUH)Jthe head of
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Apostle had the powel' to promulgate, amend, change, alter, subst tute

or even repeal any prevalent rule or custom having the force of law.

Her supplication was answered. The prompt revelation proclaimec :

Mujadilah. The following principles of law can therefore be ded Iced

from this very Injunction of Islam:··

ii. Every person aggrieved of an·inhuman rule, law, custo n or

iv. The aggrieved person shall have the right of audien:e at

complaint and may for that purpose undeJ take

speaking and an effective order; and
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VB. The Authority, may in the facts and circumstances 01 the

case. no t only introduce necessary amendments in law

Holy Quran for persons agg~ieved by anti-people laws and inhu :nan

of its jurisdiction under Article 203 D, in fact discharges the oblig: tion .

imposed by Ayah 103 of Surah 3, Ale-Imran because the POWI r to

according to Muslim belief, is certainly the Revealed principle.
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Khanl Secretary Muslim Educational Conference dated 4 Junel 1925

,
Shariah. The creation of the Council of Islamic Ideology and the F ~deral

through constitutional apparatus, is in fact realization {f the

Ideology provides technical assistance/recommendations 1 a the

the Federal Shariat Court examines, whenever any question arb ~s,any

Ideology appears to be an adjunct of the Parliament/Pre vincial



Shariat Petition No. 1/1 of 2010
Shariat Petition No. 3/1 of 2007
Shariat Petition No. 1/1 of 2007 &

wing of the State but it has the' potential to provide relief to any: 'erson

who is aggrieved of or is critical of any legislative measure. Thi~ Court

on the other hand gIves personal hearing to a petitionE rand

consideration. The procedure for invoking jurisdiction of r ederal

impugned legal instruments but the Constitution has provided ( forum

its extra-ordinary jurisdiction by making an application, withal! stamp

duty and claim examination of any law, on the touchst Jne of

'Injunctions of Islam without constraint of period of limitatii In. The

application for examination can be made at any provincia head-

absence or death of the petitioner. The Court may proceed "ith the

examination of the impugnecllavJ which has been brought to it ( notice.
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Article 227 of the Constitution. There is yet another equally w ~ighty

consideration for creating Federal Shariat Court. The possibility ( annat It'
, ,,.".. .

Shariat Court can be invoked by any citizen of Pakistan to f et the

Federal Shariat Court (Procedure) Rules, 1981 may a so be

successfully availed and the jurisdiction of this court be invoke· iunder

,article 2030 in the event the provisions contained in clausf (4) of

Article 230 of the Constitution are not complied with. Such a thing

Ayah No.1 Surah 58, Al-Mujadalah of Holy Quran. The enunci ltion of

this principle in Holy Quran was a great step towards de' eloping

jurisprudence based upon justice, equity, even handedness, a ld good
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promulgating positive laws is to secure 'peace and welfare )f the

" people. In other words the laws sho,uld not be made and implen ented

to stifle or suspend the bas~c rights of people. The laws and (1 storns

~ection of society in particular. The spirit and essence of this, yah is .

should be constantly and vigilantly reviewed in the larger inte' ests of

,destined to perish but that which benefits humanity tarries em this .

earth. Another principle enunciated by Holy Quran may :.Iso be

prescribing what is good and forbidding what is not good. Aya 1 111 of

Surah 3, Al-e-Imran, While addressing the Muslims, declaJ es, that

I!', .
"'-'
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betterment of humanity and are therefore under a re/(giou5 obli ,ation

to enjoin good and forbid what is evil and also believe in one God a one.

In view of our discussion ~n the qu~stion of enforc ~ment

of Ifudood, I would go to the extent of holding in absdutely

and examine the record of any case decided by any criminal cour under

enforceable in the Federation, remains de hors the Injunctions ( f Islam.

This particular aspect is in fact the practical realization of thE second

part of clause (1) of Article 227 of the Constitution of Pakista 1which
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113. The power conferred upon the Federal Shariat Cou t under

Court is binding on all the High Courts and on all courts sut Jrdinate

High Court under Article 201 as well as the provision con ained in

Article 189 which makes the decision of the Supreme Court c mclusive .

and binding on aU other courts in Pakistan. This power is ~herefore
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constitutional provisions clo~ely we discover that the intent on of I'ln, .
/1

upon and further that the juhsdiction mandated for these three

Constitution and law is the' inviolable obligation of every citizen

(ISSUE NO.(j)
CONCLUSIONS
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offences covered by the term Hudood} whether mentionf j in

Presidents Order No.4 of 1979; Act No.XXV of 1997 (Cont 01 of

XLV of 1860 (The Pakistan Penal Code, 1860) or any other law IJr the h\
,,-

time being in force, can be challenged by way of appeal or oth -rwise

jurisdiction is competent to entertain and adjudicate upon proCf edings

connected with Hudood offences. Initiation of proceedings to quash

B. Remedy against grant or refusal of bail before O' during

the trial of any of the above mentioned offences lies before Federal

Shariat Court alone and no other court has jurisdiction to ente' tain any
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overriding effect given to Ordinances VII and VIII of 1979 was d lUbly

fortified as the provisions of Chapter 3A Part VII of the Constit ition,

Special Court as well as the power of High Court under section [9 ibid

to transfer cases, at any stage, from one Special Court to aJ other

Special Court are inconsistent with the provisions contained in C lapter

3A of Part VII of the Constitution. The power to entertain a Jpeals

offences and other proceedings including transfer of cases frOJ1 such

occurring in these section shall be substitutedvvith the words} ederal
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E. Section 25 of Ac~ VI of 2006 (Woman Protection \ct) is

makes Lian a ground for divorce and the'reby causes addition II and

uncalled for hardship to the "wifr" which is contrary to the print ipal of

of offences relating to Hudood without providing a ri!ler in

section 2S (i): ibid that appeals in cases involving Hndood

the Schedule without corresponding change in section 25(i)

.
offends the constitutional provision contained in Article 203Dr which

any iaw relating to the enforcement of Hudood" i3 to be heard and {ecided

b:)/Lh.~ Federal Shariat Court alone. (Article 203DD). This pos; tion is
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therefore travesty of legal constraint imposed by the Constitut on. No

authority is superior to the Constitution. Constitution has to be Jpheld

covered by the term Hudood as contemplated by Article 203D) of the

. Constitution and hence within the exclusive appellate and re Iisional.

i. Zina:: In all its forms including Adultery, Fornication and Rape.

ii. Liwatat= Sexual intercourse against the order of nature;

v. Sarqa = Theft simpiicitor;
vi. Haraba = It includes Robbery, Highway Robbery, Daco ty and all

other categories of offences against property as me:ltioned in
Chapter XVIIof Pakistan Penal Code.

vii. Irtidad= Apostacy. It includes all offences mentioned ir Chapter

XVof the Pakistan Penal Code, namely: Of Offences R(lating to

Religion.

viii. Baghee =Treason, waging war against State; Allcategorj ~sof

offences mentioned in Chapter VIof the Pakista 1 Penal

ix. Qisas = Right of retaliation in offences against human b )dy. All
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[Abdul Qadir A.udah, has discussed to some extent he

scope of Hadd in his treatise Al-Tashree u.!]inai a! I -!ami,

volume 1 at page 119,and

Human Trafficking.

Appeal or Revision against any order, final or interim, passed Jy any

criminal court under any law with regard to proceedings cor :1ected

with or ancillary to or contributing towards commission of an) of the

Code has, in very clear words, prescribed that in the interpretat on and

relating to the Family life of Muslims, for which the term Hado )d Allah



Sltariat Petition Nc. 1Ii of 2010
pI • t P t't' N r'J ( .-, -, 0'".'Jllana e liOn 1 o. j I .O' '::;U •. /

Shari at Petition No. 1/1 of 200; i~

H. The term "enforcement of Hudood" encompas~ es all

categories of offences and matters mentioned above. These 0 fences

are included in the scope of the term Hudood wherein the punisJ ments As"

commission of offences covered by the term Hudood or evel where

the proof prescribed for establisning Hadd is lacking, w)uld of

including offences in which cognizance ~as been taken in any form as

any other law deaHng wiIh offences !"elating to 'Hudood: ar ~, for all

mandated by the Constitution, which· jurisdiction include~, appeal,.
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examining record of proceedings, and applications to (uash

proceeding initiated before or during trial and all matters ancilI; ry to

inconsistent with constitutional provisions, it is competent to st 'ike it

down to the extent of such inconsistency. The Federal Shariat C 'urt is

a). Dignity oflaw and legal principles have to be

maintained;

c). Above all the people of Pakistan have to be enablec to live'

upto the permanent values and guiding p:- nciples

enullciatedby Islam; and
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these things.

CERTAIN LEGAL PRESUMPTIONS

1. The sale repository of the authority to ,interpret' egal

IV. That Holy Quran prohibits very strictly any extra-

marital activity between man and woman md is
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activit:.V, i.e. those who guard their chastity md'

private parts. Reference Ayat 35 Sura 33, A/-AI' zab

preserved. Laws which protect property of per~ons

spirit of Holy Quran and Sunnah, will be cansi'iered

part of principles of IslamIc Jurisprudence.
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viii. The Court has to be. extremely vigilant on the iSS'le of

stern warning has been given to those who COVE r up

clear teachings and true guidance

Allah ,curses such people and so do all

203D of the Constitution, guidance has been sought inter-alia, fro n the

(ISSUE No. (k)
DECLARATION

117. In view of the reasons recorded in this judgment I nder

~, ,
,/'
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i. That all those offences whose punishments are either

disapproved by Holy Quran, Sunnah, including all such acts which

by any criminal court under any law relating to the enforcement

of Hudood and no other Court is empowered to entertain appeal, .

revision or reference in such cases. No legislative instrument can
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trial in all categories of offences within the ambit of Hudoc i is

covered by the word proceedings, as used in Article 203DD, and

iv. The following ten offence are covered by the tf rms .

Hudood for the purpose of Article 203DO of the Constitution:

2. Liwatat= Sexual intercourse against the order of natur~;

6. Haraba = Robbery, Highway Robbery, Dacoity. All
categories of offences against property as
mention,ed in Chapter XVIIof Pakistan Pene I
Code.

8. Baghy =Treason, waging war against state; All cate; ~ories
of offences mentioned in Chapter VI of the
Pakistan Penal Code ana

9. Qisas = Right of retaliation in offences against humar

hody. All these offences are covered by defir ition
Hadd because penalty therein has been
prescribed by [\fass/ljma. Abdul Qadir Auda' ,

, ,
""" ,
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has discussed to some extent the scope of Hldd
in his treatise Tashree ul lanai al Islam,
volume 1 at page 119.

10. Human Trafficking.

The declaration in the above four' items shall take 'ffeet

mentioned in paragraph 17 of this judgment agreed on th. ~four

conclusions having been consented to by the parties need n )thing

(Criminal Laws Amendment) Act, 2006 (Act VI of 2005) are

'hereby declared violative of Article 203DD of the Cons'itution .

because these provisions annul the overriding effect of . /udood

vi. That the portions of sections 48 and 49 of The Control

of Narcotic Substances Act, 1997 (Act XXVof 1997) whel eby the
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a) entertain appeals against the order of a Sp ~cial

Court consisting of a Sessio:l Judge 01 an

Additional Sess~ons Judge and

b) transfer within its territorial jurisdiction any

case from one Special Court to another 5r =cial

Court at any stage of the proceedings, are

violative of the provIsions contained in Ch tpter .

3A of Part VII of the Constitution becaus( ~ the

offences envisaged by Act XVof 1997 are co' ered

by the term Hudood. Both the section~ are

consequently declared violative of Article 2 )3DD
of the Constitution. The portion which COJ tains

the words High Court should be' deemed to be

substituted by the words Federal Shariat Ccurt in

both the above mentioned sections.

vii. Section 25 of the Protection of Women (Cri ninal

Laws Alnendment) Act, 2006 (Act VI of 2006) is de :Iared

sections (3) and (4) of section 14' of The Offence cr Qazf

[Enforcement of Hadd) Ordinance, 1979 with the result the t it has

adversely affected the operation of Injunctions of Islam

< relating to ~ian. Consequently section 29 of Act Vi of :;006 is
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also declared violative of Article 203DO as it adds 'clause (v ; a)

vm. Section 25 of the !Anti-Terrorism Act, 1997 (Act No.) XVII

of 1997) does not make provision for filing an appeal befon the

date fixed by this Court otherwise the following rider shall be rl ad at

"but where a private complaint or a First
Information Report or information, a~
stipulated in section 190 of the Code 0

Criminal Procedure, relating to an otfenC!
falling within the purview of above mentlOne(
ten categories of Hudood Offences, is decide.
by any court exercising criminal jurisdictim
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under any law of the land, the appeal
therefrom shall lie to the Federal Shariat
Court'

ix. The declaration relating to Protection of Wo nen

(Criminal Laws Amendment) Act, 2006 (Act VI of 2006), The .

vi as well as Anti-Terrorism Act, 1997 shall take effect as rom 1':
.", I

22nd June, 2011 by which date necessary steps be taken b~' the

Federal Government to amend the impugned laws in confOl mity

vyith this declaration whereafter the impugned provision shall

cease to be effective and this judgment of the Federal Slariat

Court will be operative as on 22.06.2011. The other items 1)[ the

Declaration become operative forthwith.

118. The office is hereby directed to send copies (f this

High Courts and the Islamabad High Court for inforn (ation, .

necessary action 2.nd compliance.
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"(Believers! Pray thus to !your Lord): "Our Lord! Take
us not to task if we forget or commit mistakes. Our
Lard! Lay not on us ~ burden such as You laid on those
gone l?efore us. Our Lord! Lay not on us burdens which
we do not have the power to bear. And overlook our
faults, and forgive us, and have mercy upon us. You are
our Guardian; so grant us victory against the
unbelieving folk."[2:286)

JtV
JUSTICE AGHA RAFI A

Chiequs'

Announced in open Court
on 22-12-2010 at lslamabad
.JJ-flgeeb-ur-:ReIi11UZ?V"

Fitfor reporting
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ORDER
20-01-2011

notice of these mistakes for the purpose of required corrections. Consequently the

Page No. Line Mistake Correction

21 9 Omission of Court Comma after the
word amendments,

28 12 Federal Court Federal Shariat Court
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