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'SJUDEMENT

SYED AFZAL HAIDER: JUDGE
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Those who do not judge by what
Allah has revealed are indeed the
Unbeiievers. (5:44)

Those who do not judge by what Allah
has revealed are indeed the Wrong-
doers.(5:45)

And those who do not judge by what
Allah has revealed are  the
Transgressors.(5:47)

Then We revealed the Book to you, (C
Muhammad), with Truth, confirmins
what-ever u‘[ the Book was reveaies
pefors, and protecting and guardin
over i ,Jz,idgr_; then. in the affairs <

"-4\
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* men in accordance with  (the
commandment)  what  Allah  has
revealed.(5:48)

AND
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Take whaisoever the Prophet (Muhammad' ¥

PBUH) gives you and abstain from whateve
he forbids and fear Allah: verily Allah is Mos:

~ stern in retribution

Ayat 7, Sura 59, Al-Hashr, The Holy Quran

EXHORDIUM

This Judgment will dispose of the following three c¢ nnected

N

Shariat Petitions:
1. Shariat Petition No.1/1 of 2010.
it. Shariat Petition No.3/I of 2007.

. Shariat Petition No.1/I of 2007.

Shariat Petition No.1/I of 2010, at serial number i, seeks to <hallenge -
sections 5,6 and 7 of the Protection of Women Act, 2006 (Act No.VI of
2006); while Shariat Petition No.3/T of 2067, at serial number it impugns

e same sections as well as the entire Act VI of 2006; wheicis Shanat
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Petition No.1/I of 2007, at serial number iii, calls into question sectio'.s 5

and 7 of Act VI of 2006 whereby section 376, 496-B and 496-C have ' een
added in the Pakistan Penal Code. Act VI of 2006 entitled Protectic 1 of

Women (Criminal Laws Amendment) Act, 2006 impugned in hese

petitions, will be referred to in this judgment as the Act. Three petiticas at

serial 1, ii and iii were clubbed together by an order of this Court lated

29.03.2010. The order reads as follows:-

«According to the office report Shariat Petition No.l a:
well as Shariat Petition No.3/I of 2007 was dismissed
for non prosecution on 25.03.2008. The present Shariat
Petition No.1/I of 2010 has a nexus with the said two
petitions. We are inclined to restore the said two Shariat
Petitions i.e. No.1 & 3/1 of 2007 to the same numbers s<
that they are also linked up with this petition fo:

disposal.

Learned counsel inter-alia contends that th:
addition of new sections 3, 6 and 7 in the Protection ¢!
Women (Criminal law Amendment) Act, 200¢,
including the omission of the first proviso to section 2)
of Ordinance Vil of 1979 is not only repugnant to fi S

Injunctions of Islam but s also viclative of tle
consiitutional provisions cotitained I Article 20 -
DI, The Federal Shariat Ceurt has, it i3 urged,

exclusive jusisdiction in any case decided by @y

3
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criminal court under any law relating to the enforcement

of Hudood

The learned counsel also states that according tc

s+ the Iﬁjunctiong contained in Ayat 4 of Sura 24 i.e. Sure

 Noor of Holy Quran, every person who iﬂdulges ir

calumny against chaste women looses his legal capacity

to give evidence in any court of law. The points raisec

are substantiai and need consideration. Admit. Notice

A copy of this order be sent to respondents No.1 and .

with the direction to file written statements within twe

weeks. The case be fixed in the third week of Apri/,
2010.”

Initially Shariat Petition No.9/I of 2004, pending disposal in this - urt for
the last six years, was ordered to be heard along with the oth r three
petitions as common legal instruments were impugned in these p :titions.

Written statement had also been submitted by answering respon lents in

o,

L
g~ v

Shariat Petition No.9/I of 2004 which was duly amended in Ncvember,

2008 to include simultaneous challenge to the Act. Arguments c1 all the

four patitions were heard on 16 dates over a period of almost thr e years.

Last daie of hearing was 26.10,2010. However on 23.11.2010 pef tioner in

Snariat Petition No.9/ of 2004 submitted that he would not like I s case to

sracketed with the other three Sharat Petitions because the pc nt raised

,...
[¢]
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by him was of “first impression” and further that during the last four en
Centuries wrong i"nterpretation had been put on the word Shahocah
“ occurring in Holy Quran. He ciaimed to be son of Prophet Syedna Yac ub

v

A.S. and claimed that his interpretation of the 4yaat of Holy Quran “vill .
g
revolutionize the criminal law all over the Muslim world. His praye to
separate out his petition was not opposed by the answering responde ats.
Consequently his request was allowed with a direction to the offi : to
delink Shariat Petition No.9/1 of 2004 with further direction that his
petition be fixed separately at some appropriate time. In this view o the
matter this judgment will dispose of the three other Shariat Peti ions

menticned in the title.

CONTENTS OF THREE PETITIONS

3. - The points urged in the aforementioned three petitions n1 y be
sumiticd up as under:-

{2} Shariat Petition No.1/I of 2007
Mian Abdur Razzag Aamer. has through this petion,

challenged sections 3 and 7 of the 4¢: which have added three new
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provisions i.e, sections 376, 496-B and 496-C relating to Rape and
Forzication, in Pakistan Penal Code. It is contended that the.impu ;ned

4

provisions are violative of the Injunétions of Islam.
(b)  Shariat Petition No.3/I of 2007

Ch. Muhammad Aslam Ghuman -has, through this pet:tion
impugned sections 5, 6, 7 of the Pretection of Women (Criminal _.aws
Amendment) Act, 2006 as being repugnant to the Injunctions of Islaim
(¢} Sh.ariat Petition No.1/I of 2010

Mr. Abdui Latif Sufi through this petition has also assailed
sections 5, 6, 7 of the Protection of Women (Criminal Laws Amend 1ent)
Act, 2006 and prayed that the same be declared to be repugnant () the
Injunctions of Islam and ultra vires the Constitution of Isiamic Reput ic of

Pakistan, 1973.

INITIAL DISCUSSION

4

During the course of preliminary arguments learned Cc unsel

for the petitioners inter-alia maintained that:

a. The iniroduction of Act. V1 of 2006 has adversely affecicd the

-5
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jurisdiction of Federal Shariat Court though in matters
relating to the enforcement of Hudood, the Constitution had
conferred exclusive jurisdiction upon this Court as was
evident from Article 203 DD of the Constitution;

b. The pragtice of meving the Provincial High Courts for grant of
pre-arrest or post arrest bails or cancellation thereof in Hudood
matters was illegal as the appellate and revisional jurisdiction
in all Hudood matters vested in the Federal Shariat Court
alone;

c. The appellate and revisional jurisdiction against orders passed
or judgments delivered by Special Court under the Control of
Narcotic Substances Act, 1997 (Act No.XXV of 1997)
including the power of transfer of cases from one to another
Speciai Court, exercised by the High Court under section 49

ibid, has to be with the Federa! Shariat Court as offences -
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relating; to 1ntoxicants are covered by the scope of the '2rm
[Hudood;
The meaning and scope of the term Hudood shoulc be

elaborated with particniar reference to the number and n: ture

~of offences and human affairs i.e, MUAMLAAT, for a pryper

appreciation of existing constitutional and legal provision: and

future legal instruments;

Since all matters relating to the Muslim family are covercd by

the term Hudood, so the ultimate jurisdiction to hear appcals a

revisions in such matters should also vest in the Fcderal

Shariat Court particularly after the introduction of Chapt: r 3A

of Part VII n the Constitution. It was therefore contende.{ that

section 14 and section 25A of Act XXXV of 1964 bc also

examined;

The overriding effect given io the Hudood Ordinances has

been protected by vhe Constitution. Act VI of 2006 « annot

\.3
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limit the extent of jurisdiction which had been guarantee 1 by
the Constitution and lastly it was urged that and;

g. They would not press the objections raised in the Slariat
Petitions relating to Act V1 of 2006 provided matters rel iting
to jurisdic?.ipn'of this Court and allied question mentiond in
the proposed issues are decided at the first instance.

Learned counsel representing respondents 1 through 5 did not cont overt
the above mentioned seven assertions. In fact each one of them agree | that
the questions raised were substantial and required in-depth analysis n the
larger interest of justice and development of law. It was urged that the issue
of Muslim Family Law be alsc examined as the term Hudood as men ioned
in Holy Quran covers matters relating to family laws. However it w1s not
deemed advisable to adjudicate upon a number of legal propo:itions
through this judgment. Decision on other matters has been left for some
futwre date in appropriated proceedings. Consequently the respoidents

werg put on notice ihat this Court would proceed to examine only a imited

~
.
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number of provisions contained in the following six legal instruments m -
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view of the statement of petitioners.

1.

V.

Vi

Section 3 of Ordinance VII of 1979
Section 19 of Ordinance VI of 1979
Sections 11, 28 and 29 of Act VI of 2006

Part VII and provisions relating to Bails occurring in tart IX
of the Code of Criminal Practice.

Chapters 11 and V of Control of Narcotic Substances Act,
1997.

West Pakistan Family Courts "Act, (Section 5 reac. with
Schedule I and 1I and section 14 in particular as ‘vell as
sections 14 and 25-A ibid.)

Learned Counsel for respondents were advised to get instructiors from

respective governments on the questions raised before us. The earned

counse! representing the respondents accepted notice as regards the above-

mentioned subjects and it was then agreed that necessary issues b: struck '

en these specific points in order to.examine the entire gamut Hf lepal

1

provisions as the basic question relating o jurisdiction of this Court was

1

invelyed.

was enphaically wrged before ve that the meaning o d scope
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of the term Hudood must be determined as this term has not been def ned

by the Constitution. It was also urged that the purpose of creating Fec eral

Shariat Court be also examined from different perspectives in order to ully

appreciate the extent of jurisdiction and power of ihis Court. Consequ ntly

the following revised consensus issues were struck for the purposz of

adjudication of basic questions in relation to the subject matter tnder .

examination.

a)

b)

CONSENSUS ISSUES

What is the meaning and scope of the term Hudood with
particular reference to clause (1) of Article 203DD «f the
Constitution? |

What is the meaning of the term Jurisdiction and Ju dicial

Power and what is the extent of jurisdiction of the F:deral

Shariat Court in matters relating to the enforcement of H.'dood .

under Article 203DD of the Constitution?

Can the mandate of Article 203 DD of the Constitution, vhich
confers exclusive jurisdiction upen the Federal Shaniat Court
t0 examine the record of any case decided by any cr minal
court under any law relating to the enforcement of H dood,
be nuitified by legisiative instrumerits like the Act of 201 6;
Are not sections 11 and 28 of the Aci violative of Articie 203

DD of the Constitution as the overriding effect of b th the
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h).

i),

1

k)

15
Hudood laws, duly fortified by constitutional provisions. has
been repealed?
Can' the Federal Shariat Court be barred by a suborcinate

judicial pronouncement from granting bail to or canc lling

bail of an accused before or during trial for offences co ‘ered

by the term Hudoocd?

Are not sections 48 and 49 of Act XXV of 1997 violative of

Article 203 DD in so far as the forum of Appeal and the | ower
to transfer cases provided therein vest in the High Couris and
not Federal Shariat Court?

Are not sections 25 and 29 of ihe Act violative (f the
Injunctions of Islam because the Islamic provisions of L an as
contained in sub-sections (3) and (4) of Section 4 of
Ordinance VIII of 1979 have been illegally repealed apart
from adding élause (VII a) Lian in section 2 of Act \III of

19397

How are punishments and offences classified accord ng to

Islamic teachings and what categories of offences are within
the ambit of Hudood and hence within the exclusive
jurisdiction of the Federal Shariat Court?

What is the meaning of Jurisdiction and Judicial Pow r with
particular reference to the Federal Shariat Court as en: isaged
by Articles 203D and 203DD of the Constitution?
Cornclusions;

Declaration by the Court.

i raight as well be stated here that except the issues framed al ove in

relation to the specific legal instruments, we do not propose con:idering .

3

\.
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other legal provisions mentioned in the four Shariat Petitions. We are
leaving these provision for future date whenever any questions is ra sed

before the Court.

JURISCONSULTS INVITED

N

decided to invite jurisconsults to render assistance te this Court or the
above-mentioned questions. As a next step we proceeded to issue notic s to

the following jurisconsults:-

i Dr. Hafiz Muhammad Tufail

il. Dr. Muhammad Tahir Mansoori

iii.  Dr. Allama Muhammad Hussain Akbar
iv.  Hafiz Abdur Rehman Madni

v.  Dr. Sajid-ur-Rehman Siddiqui.

O.nly two jurisconsults responded to our call. Dr. Allama Muhaimad
Hussain “Akbar from Lahore submitted written comments which were
placed on record while Dr. Hafiz Muhammad Tufail from Islariabad
appeared personally and apart from submitt.ing written comment: also
addressed the Court.

o. Raja Mugsat Nawzz Advocate and Ms. Syeda Viquar-u--Nisa
Hashmi Advocate appeared to assist the Court on the aforemer ioned

issues. The lady iawyer was encouraged for the additional reason that a

female human right activist had opted to participate in these deliberations.

In view of the importance of the questions involved we

AN
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WRITTEN RIPOSTE OF RESPONDENTS

3

- The Federal Government, respondent No.1, initially subm tted

wriiten statement on 15.10.2008. This reply was focused on the conten s of

Shariat Petition No0.9/I of 2004. However learned counsel submitted that .
this very reply be read in other three petitions under considera ion.
Respondent No.l finally submitted additional written comments on
(5.07.2010 in whichk various preliminary objections were raised. These
objections are however not relevant for our discussion as we are¢ not
deterraining the questions relating to the Zina (Enforcement of Hucood)
Ordinance, 1979 as agitated in Shariat Petition No.9/1 of 2004.

g. Learned counsel appearing on behalf of Province o the
Plinjab also referred to the comments already submitted in Shariat Pe ition
No.9/1 of 2004 with the request that the same be read as reply i1 the
connected matters under discﬁssion in this Court. Learned Ccunsel
appearing on behalf of the other three Provinées stated that they enJorse
the view point of the Federal Government and own the comments fi ed in
Shariat Petition No.9/I of 2004. In fact the learned counsel fcr the
respondents, ou every date of hearing, stated that they had nothing ¢lse to
add. The learned counsel also siated that since the question of constr iction .

of various Injuncticiis of Holy Quran and Sunnah as wel! as the question of
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jurisdiction of this Court was involved in these cases so they wou d be

secking guidance from this Court rather than dilating upon or elucid iting

the Injunctions of Islam from their end. It was further submitted that they .

r

‘would abide by the decision given therein. It was however made clear to
the learned Counsel of.ihc— five answering respondents that the comrients
alre Submllted by them 1e3ateu only io Snarxat Petition No.9/1 of 2004
wherein the main thrust was against Ordinance VII of 1979 but the
questions requiring deterrnination in this judgment had been conden:ed in
the consensus issues.

°. The objection raised by learned counse! for respondent No.l
ai)c$ut the language employed by petitioner in paragraphs 17, 22, 23 ¢ad 25
cf his Shariat Petition No.9/1 of 2004 is valid. The objection is uphel. The
ofﬁce 1s directed to delete the objectionable‘ lines from the text of the
petition. The petitioner is present in court. He has been told that irre evant
and uresponsible matters should te eschewed in solemn proceedings.

10. Respondent No.2 Province of Balochistan did not fi ¢ any

written comnient. Oral arguments were also not advanced. It was ste:ed by

thie learned counsel for the Province of Balochistan that the con ments

‘

submn ttea by Federa! Governtnent have aiso peen adopted by them.

2
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i Mr. Aziz-ur-Rehman Khan Jjearned Counsel represe iting

Respondent No.3, Khyber Pukhtoon Khwa, in the written statement <.ated .

17.05.2010 submitted that Shariat Petition No.9/I of 2004 merits disn issal
as 1t has raised hypothetical questions.

12. Respondent No.4, Province of the Punjab, in the w-itten
comments, submitted in Shairiat Petition No.9.}I of 2004, inter-alia 1aised
the preliminary objections that the provinces are not necessary partics and
that the petitioner has completely ignored the 4hadis of Holy Pi>phet
P}BUH and that self coined meanings have been given by the petitio ier to

various legal provisions which are contrary to judicial pronouncements.

13, Learned counsel for respondent No.4, challengec the
petitioner’s contention which pertains to Ordir'lance VII of 1979. As stated
above we are not examining the provisions of that Ordinance. As r:gards
the objection relating to LIAN, the plea of Province of the Punjab w s that
“the grounas of divorce are the subject-matter of Dissolution of Mluslim
N:arriages Act, 1939, therefore ihe provision relating to iian were «eleted

front Hudood Laws and were made rart of Dissolution of I'fuslim

-
-

\
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Marriages Act, 1939 and the said stawutory amendments have not viclated _
aly fundamental rights guaranteed by the Constitution.”

i4. Learned counse]l for Respondent No.5, Province of {indh,

3

submitted that he had adopted the comments filed by respondent No.4,
Province of the Punjab. However written comments on behalf of Sindh
Government were received only in Shariat Petition No. 9/1 of 2004. These
zomments consist of the three following lines:-

“It is respectfully prayed that the Respondent
No.5 adopts the comments filed by Respondent

No.4 in the above petition”.

AREAS OF CONTENTION

15. Learned counsel appearing on behalf of petitioners ir other
three petitions raised the following contention:-

a). That the omission of sections 3,4,6,10,16.18, and 19 of '
Ordinance VII of 1979 and amendments effected in s:ctions
8,9.17 and 20 ibid as well a3 omissions of sections 10 trough
13, 15,16 ard 19 of Ordinance VII of 1979 and amen iments
i sections 2,4.6,5,9.14.16 and 17 1bid as well as inserion of

new sections in the Pakistan Penal Code by virtue of szctions
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2 through 8 of Act VI of 2006 and corresponding amendn ents

in Schedule I of the Code of Criminal Procedure is viol itive
of the Injunctions of Islam.

That the purpose achieved by these amendments was to limit
the jurisdiction of the Federal Shariat Court which de:.ided

appeals/revisions against conviction/acquittal recorded 1 nder

vw

Ordinances No. ‘v_i nd VIl of 1979 in relation to the off.'nces
stipulated originally in the four Hudood Ordinances. " hese

amendments it is urged, contravene Constitutional provision -

‘contained in-Article 203DD apart from being mala-fide;

That the words “The High Court” occurring in (i} subsc ction
(3) of section 5, (ii) clause (9) of subsection 1 of section 14
and the words “the High Court” occurring in clause (1) ar d the
words “the Supreme Court” occurfing in clause 2(b) of s ction
25(a) of the West Pakistan Family Courts Act, 10¢4 be
It wes also
contended that the pmﬁsicns ot Muslim Fainily Lav s are
covered by the meaning and scope of the term Hudooc as is ‘
evident from varicus Avaar of Holy Quran.

That sub-section 5 may be added in section 14 of the West
Pakistan Family Courts Act 1964 tc empower the Fzderal
Shariat Court to cxeruisé cevisional jurisdiction within 1inety
days over the appellate orders ;oa.ssed by the District Court in

any cases as provided Ia clause {h) of submission ‘1) of
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section 14 (ibid). A provision be also added to transfer all the
appeals, pending in the High Courts, to the Federal Shanat

Court.

That apf)eals against convictions, recorded under the Control
of Narcotic substance Act, 1997 (Act No.XXV of 1997),
should lie before the Federal Shariat Court as the sale,
purchase, manufacture and use of narcotics was hit by the
mischief of Prohibition as envisaged by Hudood Laws.

That the practice of invoking the jurisdiction of High Courts
in the event of grant or refusal of pre-arrest and post-arrest bail
application during investigation and trial stage was violative
of Article 203 DD of the Constitution; and

The scope of the term Hudood is very wide and covers not
only all categories of offences relating to property, human
body, human dignity and honour but also family matters of a
civil nature. In this context it was urged that the categories of
offences as well as civil matters relating to family life, be also
identified which fall within the ambit of the term Hudood. It
was asserted that the purpose of creating Federal Shariat Court
be also examined, and lastiy it was maintained;

That the above mentionéd points have been raised additionally
for the reason that Article 203-DD of the Constitution
stipulates that the Federal Shariat Court shall have such other

jurisdiction as may be conferred on it by or under any law.
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As stated above we made it clear to the learned counse! for petitione s as

well as petitioner in Shariat Petition No.9/I of 2004 that this judgmen® will

dispose of the questions enumerated in the consensus issues. Challen ze to

the other provisions will be taken up in appropriate proceedings at -ome

other oceasion if so required.

16

The Jurisconsult. in addition to the seven pages orinion

expressed in the written comments, made the following submissions:-

(1)

(i)

(iii)

(1v)

That the purpose of amending the Hudood Laws throug1 Act

V1 of 2006 was only to deprive the Federal Shariat Court of its

constitutional jurisdiction;

That the amendments introduced in Hudood law . are

motivated by extraneous considerations;

That the Protection of Women Act, 2006 (Act No.VI1 of 2006)
shouid be adjudged as being violative of the Injuncticns of

Islam:

That the scope of the term Hudood is wide enough to cover
various caiegories of offences affecting human body, pre perty,

qazf, henonr, inchiding extra-marital activity and
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(v)  That the institution of Federal Shariat Court has not only to be

preserved but strengthened with additional power.
17. After hearing contentions of the parties certain questions were

posed. Raja' Mugsit Nawaz Khan, Advocate and Syeda Viquar-un-Nisa
Hashmi, Advocate as well as the representatives of the parties and the
jurisconsult, in response to the questions posed by the Court on 26-10-2010

agreed that:-

i Exclusive Jurisdiction conferred by constitutional provisions

can neither be curtailed nor regulated by subordinate legislation;

ii_  The determination of meaning and scope of the term Hudood

as well as the exercise o ideﬁtiﬁj the categories of offences and civil
matters regarding the life of Muslims which fall in the ambit of Hudood is

the sole preserve of Federal Shariat Court;

i All the matters connected with or the steps leading upto the
cominission of offerces covered by Hudood ipso facto fai} within the

jurisdiction of the I ederal Shariat Court;
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Foye

‘v, The Federal Shariat Court, as mandated by Article 203D of the

Constitution, is the only forum to examine any law or provision of law or
any custom or usage having the force of law on the touch stone of

Injunctions of Islam; and

v. That adjudication upon bail matters in cases covered by

Hudood is certainly ancillary to the trial, appellate and revisional

jurisdiction and hence cognizable by Federal Shariat Court.

18. It may be mentioned here that the second round of arguments
in this case was necessitated on account of the sudden demise of Justice
Doctor Mahmood Ahmad Ghazi. The Bench was therefore reconstituted by
ihe Hon’ble Chief Justice. Fresh notices were issued to the parties for 26-
10-2010. The rehearing took place at the principle seat on 26.10.2010 and
also on 23.11.2010. The parties recapitulated brietly the various arguments

already advanced by them along with fresh input which has been duly

aored for consideraiian.



SCOPE OF DISCUSSION

19, Before proceeding to discuss the consensus issue it miy be
reiterated that out of the four Shari riat Petitions, linked with each othr for

d‘.b;)bsin.‘

Shariat Petition No.9/T of 2004 was delinked on the requ st of
petiticner. it will be heard separately at somsz future date. The three

repainig Stiariat Petitions are bem' disposed of in this judgment o3 ly on
. ,c}f‘ . 4

N RS Y 2
matters enun 15-1'“ted n the consensus issues. {Cognizance is not being taken
/

ol the other legal provisions agitated in these petitions. Questions b :yond
the consensus issues are being left with the consent of parties for a Tuture
date in appropriaie proceedings as and when situation arises. [ the -efore

p oceed 10 anelyze and discuss the issues framed with the cons:nt of

parties.
ISSUES No. (g, and ¢)
HUDOOD: MEANING AND SCOPE
2¢. Issues (a) and (¢} relates to determination of the meani;.g and

scope of the term Hudeod and the natuee a5 'veH as extent of the m indate

contamplated in Artiele 203132 The reason to formulate ana discus: these

)

~
N
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issues is evident from the text cf Article 203 DD of the Constitution of
Islamic Republic of Pakistan itself. The said Article reads as follows:-

“(1) The Court may call for and examine the record of Vo2

any case decided by any criminal court under any law

relating to the enforcement of Hudood for the purpose
of satisfying itself as to the correciness, legality or
propriety of any finding, sentence or order recorded or
passed by, and as 1o the regularity of any proceedings
of, such court and may, when calling for such record,
direct that the execution of any sentence be suspended
and, it the accused is in confinement, that he be
released on bail or on his own bond pending the
examination of the record.

(2) In any case the record of which has been called
for by the Court, the Court may pass such order as it
may deem fit and may enhance the sentence:

Provided that nothing in this Article shall be
deemed to authorize the Court to convert a finding of
acquittal into one of convictioh and no order under this
Article shall be made to the prejudice of the accused
unless ne has irad an opportuiiity of being hezard in his

own defence.
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(3) The Court shall have such other jurisdiction as
may be conferred on it by or under any law”.
(Emphasis added)
21. An analysis of Article 203DD indicates that:

1. the Federal Shariat Court has the exclusive jurisdiction
to call for and examine the record of;

ii. any case decided by any criminal court under any law
relating to the enforcement of Hudood,

iii. for the purpose of satisfying itself as to the correctness,
legality or propriety of any finding, sentence or order recorded or
passed by and as to the regularity of any proceedings of such Court;

:v.  the order under examination by the Federai Court or
chalienged before it may be in the nature of grant or refusal of bail
by the trial Court;

v. and the Court may for that purpose call for the record
of the case;

vi.  while so doing the Court may suspend execution of the
sentence;

vii. direct release on bail or 01‘; his own bond if the
accused is in confinement pending examination of record; and

Mriner;

viii. the Federal Shariat Court may, as a resuit of

examination of record pass such order as it may deen fil;
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ix. and may even enhance. the sentence subject of course,
Lo notice.
2. 1t is therefore clear that the exclusive jurisdiction of the

federal Shariat Court, mandated by the Constitution, revolves aro :nd the

Term

“the enforcement of Hudood " For this reason we now proeed to

discover the meaning and the scope of the term Hadood as well as [ azir as

hoth

the terms have thrcughout centuries been employed in the criminal

administration of justice in Islamic polity.

The word “Hudood” is plural of the word Hadd. Literilly the

word Hadd means prevention, impediment, barrier, bounds and . 'mit. In

the Holy Quran this word has been used in a very wide sense ¢ overing

various aspects of our mundane life. This word occurs a number of ‘imes in

the sacred texts and with the passage of time it has acquired the st: tus of a

legal term particularly in the field of administration of criminal Justice. It

i1s now 2 well recognized component of the chapter relating 1o ¢1 me and

cunisiment in Islamic Jurisprudence. This term, in its essence, : onnotes

€]
—

vipe Injunctions wiich prescribe parameters for human action i1 certain

sieres of life. These injunctions have consequentiy the effect of 1 gulating
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the areas of human choices and freedoms. There are zones of hunan

activity where the lawgiver has allowed choice or what may be terme as

freedom of action to human beings and in other places the addressee ¢ "the

commandment 1.e, the obligee 1s required to strictly follow the mancated

provision.
24, The term Hudood firds mention in fourteen different Aya it of

Holy Quran. These Ayaat identify multifaceted aspects of our muriane
existence. In order, therefore, to fully grasp the significance of the term
Hudood, it will be instructive to examine the said 14 Ayaat of Holy ( uran
as well as the sayings of the Holy Prophet, PBUH, on the subject The
translation of the related text, from both the sources, is being de ailed
below for a proper appreciation o‘f the meaning and scope of the term
Hudood. Part A below refers to Injunctions of Holy Quran while Fart B
thereafter pertains to the traditions of Holy Prophet (PBUH). Discussisn on

the meaning and scope of the term Hudood will be undertaken therea ter in
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these issues.

sl
-

PART -A
QURANIC INJUNCTIONS

Ayah 187 Surah 2 (al-Baqrah) Holy Quran:

“It has been made lawful for you to go in to your wives
during the night of the fast. They are your garment, and
you are theirs. Allah knows that you used to betray
yourselves and He mercifully relented and pardoned
vou. So you may ndw associate intimately with your
wives and benefit from the enjoyment Allah has made
lawful for you, and eat and drink at night until you can
discern the white streak of dawn against the blackness
of the night; then (give up all that and ) complete your
fasting until night sets in. But do not associate
intimately with your wives during the period when you
are on retreat in the mosques. These are the (Hudood
Aliah) bounds set by Allah; do not, then, even draw near
them. Thus does Allah make His Signs clear to mankind

that they may stay away from evil.”

Ayah 229 Surah 2 (4i-Baqrah) of Holy Quran. The term

fudood has been employed four times in this dyat:

“Diverce can be pronounced twice: then, either
honourable retention or kindly release should follow.
(While dissolving the marriage tie} it is unlawful for

yeu to take back anyvthing of what vou have given to

3
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Hudood has

iv.

- Quran:

W

2

your wives unless both fear that they may not be able fo
keep within the bounds set by Allah. Then, if they fear
that they might not be able to keep within the bounds set
by Allah, there is no blame-upon them for what the wife
might give away of her property to become released
from the marriage tie. These are the bounds set by
Allah, do not transgress thém. Those of you who
iransgress the bounds set oy Allah are indeed the wrong-

doers.”

Ayah 230 Surah 2 (Al-Bagarah) of Holy Quran. The term

been used twice here:

“Then, if he divorce her (for the third time, after having
pronounced the divorce twice), she shall not be lawful
to him unless she first takes another man for a husband,
and he divorces her. There is no blame upon them if

both of them return to one another thereafter, provided
they think that they will be.able 10 keep within the
bounds set by Allah. These are the bounds of Allah
which He makes clear 10 a people who have knowledge

(of the consequences of violating those bounds)”.

Ayaar 1 through 12, 13 and 14 Surah 4 (An-Nisa) of Holy

Ayaat | through 12 deal with:
a) equality of human beings:
b) handing over cf property to crohars;

¢) mairiage with orphan girls:




Shariat Petition Ne. 1/1 of 2610
Shariat Petiticn No. 3/3 o¢ 2007

~~~~~~~~~

Sttanviat Feiltion No. 1/1 0l 2007 %

d) mandatory bridal gift;
¢) guardianship of mentaily efficient persons;

f) inheritance shares and division of estate;

g') Zihar and Divorce.

“These are the bounds ser by Allah. Allah will make him who
obeys Aliah and His Messenger enter the Gardens berzath
which rivers flow. He will abide fhere for ever. That i¢ the
mighty triumph.”
“And he who disobeys Allah and His Messenger and
transgresses the bounds set by Him - him shall Allah
cause to enter the Fire. There he will abide. A
humiliating chastisement awaits him.”

v Ayan 97 Surah 9 (4:-Taubah) of Holy Quran:
“The Bedouin Arabs surpass all in unbelief and
hypocrisy and are most likely to be un-aware of the
Iimits prescribed by Allah in what He has revealed to

His Messenger. Allah is All-knowing, All-Wise.”

vi.  Ayah 112 Surah 9 (At-Taubah) of Holy Quran:

“These who constantly turn io Allab in repentznce, who
constantly worship Him, who celebrate His praise, who
20 gheutl the wortd o serve His cause, prostrate them-
setves betore Him, who enjoin what is good and forbid
what is evil, and who Keep tae limits set by Allah.

Announce giad tidiugs to such believers.”
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vii.  Ayah 4 Surah 538 (Al-Mujadalah) of Holy Quran:

«And he who does not find a slave (to free),shall fast for
two months consecutively before they may touch each
other, and he who is unable to do so shall feed sixty
needy people. All this is in order that you may truly
believe in Allah and His Messenger. These are the
bounds set by Allah; and a grievous chastisement awaits
the unbelievers.”

viii. Ayah 1 Surah 65 (At-Talagq) of Holy Quran. The term Hudood
has been used twice in this Ayah:

“Q Prophet, when you divorce women, divorce them for
their waiting-period, and compute the waiting period
accurately, and hold Allah, your Lord, in awe. Do not
turn them out of their homes (during the waiting period)
nor should they go away (from their homes) - unless
they have committed a manifestly evil deed. Suci are
the bounds set by Allah; and he who transgresses the
bounds set by Allah commits a wrong against himself.
You do not know: may be Allah will cause something to

happen to pave the way (for reconciliation).”

26. In the above mentioned Nuscos of Holy Quran, the term
Hudood has been clearly and explicitly used in the sense of commandments
of injunctions ordained by Allah. These injunctions have to be enforced In
a Muslim society. The significant thing to be noted is that the term Hudood

stands doubly sanctified because ‘. has been specifically termed as
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Hudood- Allah. 1t signifies that these limits have been prescribed by A lah.
This 1s a reminder in the peculiar style of Holy Quran because as Creatcr of
human specie He has henoured every human being with valuable freecams
which according te His Command have to be protected in the lerger
interests of human welfare, amity and peaceful. social conditions. Though
the entire Holy Quran is, no doubt, a revelation from Allah, yet the re ison
for relating this particular term to His Own Self was to male it
emphatically clear, particularly to the agencies assigned the tas< of
promulgation and implementation of laws. and administration of jutice,
that utmost care has to be observed in matters relating to adjudication of
human rights in an Islamic society because any violation of these ights
would be tantamount to transgressing the ﬁmits prescribed by sacred exts.
It is in this sense that the protect of human rights has to be appreciated
tecause violation thereof has beer made cognizable as Hudood offenc es by

Holy Quran.

U3
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Avah 103 Suraiz 16, Younas, of Holy Quran contains a Divine
Commitment that 4/lah wili save the believers but at the same time . ‘yah

No6.95 of the same Surah warns the believers nor to be among those who

3 )

defy the Ordinances of Allah because such rejecters shall be losers i1 the
end. Thlv 15 what is repea‘te? in dyah 47 Surah 30, Ar-Rum of Holy Curan
which declares that Allah shall heip the believers but this Divine indulg 2nce
s subject to their obedience and compliance with Injunctions of lslam. Ayah
182 Surah, Al-Aaraf, repeats the warning in the following words:

“We lead them (the rejecters of Divine
Commandments) step by step to an end (whose

condition they know not)”

It is pertinent to refer to yet another principle enunciated in Ayah 42 S wrah
8, Al-Infaal, of Holy Quran. This; 1s a principle of universal significan: e. It
states:-

“That who perished might perish by a clear proof

and he who survives might survive by a clear

proof.”
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PART-B
SUNNAH OF HOLY PROPHET PBUH

28. Detailed below are the traditions of the Holy Prophet (PBUH)

wherein the term Hadood finds mention:

" Al Calia W) i 8 aals &gl sal e 1 a@l U

(I would not feel sorry for one who dies because of
receiving a  legal  punishment,  except  the
drunk.)(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Ha:lith
No. 769)

TSP PP IR S PP P

(They used to inflict the legal punishments on the
poor and forgive the rich)

Sahih al Bukhari, Kitab al Hudood, Vol. V111, Hadith No.
778. Traditions N0.1916,1917 volume 2 Sahih Muslim
report the same tradition on the authority of o her
companions. Tradition N0.967 volume 3 Sunan Abdu [ aud
also narrates on the authority of another companion.

lll 38 (e B 3 B i

(Do you intercede (with me) to violate one of the
legal punishment of Allah.)

(Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadith No.
779)

e 4adls 13s el Sl J g, b
(“O Allah’s Apostle! 1 have committed a lejally
punishable sin please inflict the legal punishmen on

me.) Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadit : No.
8123-

e (3 MU gk Al e A Lo (S
Coalliaghs e da Wil
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{(Nobody should be flogged more than ten stripes  except
if he is guiity of a crime the legal punishment of ~ which is
assigned by Aliah) Sahih al Bukhari, Kitab al
Hudood, Vol VIIE, Hadith Ne. 831)

28) 3 edn e _:;.Ls.a'h..ﬂ.:).ua‘)wcdﬁ‘\-\jx W vi

(No pumshment exceeds the flogging of the ten
stripes except if one is guilty of a crime
involving a iegu! punishment brescribed by Allah.}
{Sahih al Bukhari, Kitab al Hudood,Vol. VIII, Hadith No.
832)

AT 55 e S B U el 503 (518 15 Wiy
(“Do not flog anyone moie than ten stripes except *{ he is
involved in a crime invelving Allak’s legal punishrient.”)
(Sahih al Bukhari, Kitab al Hudood,Vol. VIJ, Hadi h No.
833, 1744, 1745 and 1746. This tradition has alsc been
reported at serial No.1966 volume 2, Sahih M uslim.
Tradition No.1078 volume 3 Abu Daud has also nzrrated
on the authority of other companions.)

viii. Traditions No,969 and 970 Sunan Abu Daud are to
the effect that faclts of good people may be fcrgiven
except Hudood; and

ix.  Tradition No.£976 volume 3 Sunan Abu Daud
contains the commandment that Hadd puni: hment
be not inilicted in Mosques.

2
D

The scope of Hudood is the prohibitions imposed by .llah or
His Apostle PBUH. The sanctity aﬁtéched to Divine prohibition is best
illustrated by the following tradition recorded in Sahih Muslim in K itab-ul-

Masogat, Bab Akhz ul Halal wa Tarkat Shubahat. contains the fi llowing

uu»id‘ CE LU W » ’L.aa:. d.i.dag.v‘ o Al e aaa Was
L e age 3 - PR BTN
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(Nu'man b Basmr (A‘lah bc pleased with him) repo ted I

heard Allah’s Messenger (May peace b upon himj as | aving
said this (and Nu'man pointed towards his ears w th his
fingers): what is lawful is evident and what is unlaivful is
evident, and in between them are the things dcubtful
which many people do not know. So he who guards ¢ gainst
doubtful things keeps his religion and honour blarieless,
and he who indulges in doubtful things indulges in fact in
unlawful things, just as shepherd who pasture’s his aimals
round a preserve will soon pasture them in it. Boware,
every king has a pasture (preserve) and the pisture
(exclusive domain) of Allah is His Ordinai ce of
prohibition. Beware, in the body there is a piece cf flesh;
if it is sound, the whole body is sound, and if it is « orrupt

the whole body is corrupt, and hearken it is the heart.

PART C
HUDOOD AND TAZIR

30. The term Hadd and its plural Hudood, as used in th: above

mertioned traditions of the Prophet of islam {PBUH), indicates that it has

beeri employed in the sense of punishment prescribed by the Mess :nger of
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Allah (PBUH). The essence of the well known. Hadith of the Holy Prophet

(PBUH) reported in Sahih Bukhari, and other authorities is that:

“Earlier nations had perished simply because

punishment (Hadd) was imposed only when a lowly

commoner had committed a crime but influential

persons were spared the agony of punishment.”

In this Hadith, the term Hadd very clearly refers to the g:neral

punishments for different categories of offences. This aspect establis ies, in

turn, that the word Hadd in the administration of criminal justice in an

Islamic society includes (any) specific punishment awarded or pre: cribed

under or in pursuance of an Injunction of Holy Quran or Sunnah. It 11ay be

profitable to refer to a Tradition quoted by Hazrat Umar R.A. recoried by

- Muslim as Hadith No.269 in Kitab Salat ul Musafareen wus Q.:sarha.

According to this report many nations were exalted because they fc llowed

the ordinances prescribed in the Book while many nations pericied on

acceunt of non-observance of Divine edicis.

21 The Muslim jurists, during the period when the judicia’ system

‘was evolving in the light of and on the toundation of the teacl ings of
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islam, deemed it expedient to classify punishments on the basis of Jroof
and the nature of prooj for proper and effective admihistration of ju stice.
This reasoning was based upon sﬁcred text because Holy Quran in ad lition
to prescribing penalty alsc made reterence to the nature of proof This
~ classtfication provided guidelines to the judges who were assigned the task
of holding trials of different kinds of offences. These offences e:.tailed
punishments prescribed by Hely Quran, Sunnah, as well as any punisament
prescribed by State in matters related with Hudood or ancillary < r akin
thereto. The first category was called Hadd par excellence, while th: latter
came to be known as Tazir. The purpose of assigning a new title to the
- latter category of punishment was only to emphasize the standird and
’irxlmutable nature of the punishments under the title Hudood, as o-dained
by Holy Quran and Sunnah.

32. This classification of punishments into Hadd and T¢zir was
mnade primarily for pedagogical purposes. This classification wis never

meant to be taken o limit the wider scope of the tenn Hudood. The Sunnah

\.3
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provides ample evidence to establish the broad space the term 7’add

commands, as 1s evident aiso from the sayings of th.e Holy Prophet (PE UH)
quroted in Part-B supra. This classification of punishments into Hadc and
Taziv cannot be separated administratively or dissociated at academic 'svel.
Ths is because punishments are interrelated and provisions dealing with
one crime and its consequent punishment is dove-tailed with other
punishments related to the same matter or séme transaction. A persor may
be found guilty of multiple crimes in the same episode. Similarly f the
sEandard of proof required in a particular category of offence :s not
| forthcoming but the facts and circumstances of the case are a conc usive
pointer towards the guilt of the accused, then punishment by way of t.zir in
a matter relating to Hudood or akin thereto .may be awarded. In :uch a
situation it is not practicable to remand the case for a fresh trial to : court
specially created oniy to award Tazir punishment. Similarly it weald be

futife to prosecute an accused under paraliel laws in separate jurisc.ctions

or under two parallei systems. This is neither judicially viable nor is it in
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the interest of justice. Such a thing wouid work to the serious disadvant ge

Qf accused and would certainly be a source of delay, irritation, in-
necessary embarrassment as well as uncalled for harassment for the
accused. The witnesses for the prosecution will suffer equally on acccunt
of multipig litigation. This meihodology of aitering the finding wiile
maintaining or reducing the sentence is now a uriversally recogn zed

principle which finds mention in the criminal jurisprudence of Pakista1 in

the shape of sections 423(i) and 439 of the Code of Criminal Procedure.

(2
U3

It will thus be appreciated that it is because of sanctit’ of
human body that punishment is inflicted only when transgression tikes
place. Islam therefore proposes punistunents in certain cases to cet a
precedent that whenever a penalty is to be proposed in future, ir the
uncovered field, it must have legal sanction i.e, it must be prescribed | y an
authority competent to impose the punishment. It is in this situation th:t the

penalty can become 2 legal puaishmera which tn tarn will be covercd by
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the term ndd/Hudood. Reference the principie of Aab hlin minum Nas: as
emﬁxcia&ed in Ayat 112 Sura 3, Ale-Imian of Holy Quran.

34, This explains the reason why tne jurists enlisted a lim ted
category © ffcnce:x withia the scope of the tem‘l Hadood. 1t is meanin :ful
tc note that the chapters dealing with Hudood in the juristic liters ure
relaiing to Hadith and Figh do not dea! exclusively with offences w .ose
punishmeni has been fixed by Holy Quran, Sunnah or Consensus. The
unéquivocal mass of traditions and consequent legal opinion of juris s as
well as the judge made law, spread over centuries, deal with all kines of
punishments whether ordained by Hoiy Quran, Sunnzh, Ijma or enft rced
by temporal authority through the instrument of State, judicial hier: rchy
and legal experts. It is therefore abundantly clear that any federil or
provincial law which authorizeé any court, other than Federal Shariat
Court, to exercise app seliate/revisional jurisdiction in matters relating to or

, ,

akin to Hudeod would be Jialative nf Articie 203DD of the Consts ution

ision or crdes passed by suoh @ ot would be cora non
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juidice. The term tazir, whenever applied in relation to the offences which
partake of Hudood offences or are analogous to or auxiliery or

supplementary to Hudood offences would also be covered within the scope

and definition of Hudood  The reason is obvious: Had the rejuisite
bévidenc’e, pr_escribed for Hadd. been made available to the prosect ion in
relation to a matter which, for some reason, has to be treated as a fa: ir case
or in another situation had the impugned action been completed, that would
have certainly been dealt with and punished as a Hadd case.
35. 1 am consequently of the considered view that all those acts,
preparatory or otherwise, which contribute- towards the commission of a
Hadd: crime, for which specific punishment has not been prov ded in
Shariah, also becomes cognizable as a Hadd offence. All tributary streams
‘leading to the reservoir of Haraam have been plugged by Islam. The term
La Tagrabu i.e, dorot even go near: has been used by Holy Ouran at
number of places 1n relation to Hudood ;’lyr:lt 1S Sura 6, Al-Anam s1ys:

And do not even draw near Al-Fawahish (the shameftl

things) be thev apen or secret.
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All extra-marital sexua! relationships, sodomy, nudity, false accusaticns of

unchastity. and taking a worman as a wife who had been married to one’s

father, are specifically reckoned as “shameful deeds.” According to f1 1dith,
’ m

theft, taking intoxicating drinks and begging have been characteri: ed as

Fawakish, like several other brazenly indecent acts. Man is requi ed to

abstain from them both openly and in secret Ayat 32 Sura 17, Bani israeel

may aiso be perused i this context:

Do not even approach Formication for it is an

outrageous act, and an evil way.

4yah 43, Surah 4, An-Nisa directs the believers not to draw near to the

Prayer while they are intoxicated.

36. The words used in Article 203 DD are: “relating to the

enforcement of Hudood.” Like the words “in respect of ™ or “with re erence

to” employed in some statutes, these words have a wider meaniig and

connotation. The words “relating ” includes all those matters which

sevtain to the realm of preparation, intention, attempt and ail conczivable

sters taken towards the commussion of an offence. Such steps and actions

DU R g

on iulfillment, have the potential of being covered hy the perally of



,

Hudgod if the requisite evidence, prescribed for proof of Fadd, is made
available. Short of that proof the action cpmplaincd of becomes puni: hable
as tazir for an offence which is of the specig of Hadd. Tazir punishn ent is
in lieu of Hadd and is not the consequence of a separate category of

offence.

37, : "fhe ‘(;asic reason for retaining the offence of fornicati>n etc
7in the Hudood laws of 1979 was.that Tazir as punishment is inv wiably
awarded in such cases because the proof in ;hese offences depend: either
upon circumstantial evidence or upon production of less than fo; - adult
male Muslim witnesses without undergoing the process of Tazkia al
Shahood. Such an eventuality presupposes that the case is eithe: of the
caiegory of circumsiantial evidence or less than the requircd oral
”testimony. There may be no direct evidence which however would not be
conclusive proof that the offence of Zina had not taken place. It is the
mode and manner of proof of the offence alone that determines whe ther the
pzmi;shment has to be award.ed as Hadd or Tazir. An occurrence of rape,
i’:rsugﬁt to the notice of the Holy Prophet PBUH, was decided. on the
solirary statement of the victiia and the punishment provided for /Hadd was
awarded even though thc‘case fel] clearly under the category what we now

cali 7azir. It thereivre foilows that whether it 1= a case of consensuzl extra-

\3
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maritai sexual activity, or rape or icestuous adultery ot any related pusuit
ancil'ary and akin to or leading upto extra-marital sexual activity the

investigation, enquiry or trial of such a matter is covered within the £ope
of the term enforcement of Hadd and hence in the exclusive jurisdicti- n of

Federal Shariat Court.

Sé. A legal inétrumem which bars a court from taking cogni: ance
of offences or hearing appeals and revisions not only affect: the
jurisdiction of the court but seriously jeopardizes the fundamental rig ht of
an aggrieved person to have access and técourse to speedy justice.
Jurisdiction conferred by a constitutional provision camnot be eras: d by
ordinary piece of legislation. It is an accepted principle of lav that
jurisdiction of superior court cannot be taken away except by e: press
words. In particular 2 jurisdiction or power conferred by constitt tional
apparatus can be taken away only through an express constitt tional
amendment and nothing short qf that. An ordinary statute cannot take away
powers of a superior court conferred by Cons'titution. Such a statute is ex-

fucic discriminatory.

395, On the civil side the term Hudood includes

2) Marital iife,
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b} the mandatory bridal gift commonly known in our cot ntry

as Hag-e-142hy.,

C) lnheritance,

d) Guardianship of person and property of minors and pei sons
with defective legal capacity,

e) Marriages (in particuiar polygamy),

f) Divorce including Ahla and Ziher and

g) Inheritance.
From zinongst these maters we have taken suo moto notice on'y of
sections 3, 14 and 25A of West Pakistan Family Court Act, 1964 as w:ll as
section 29 of Act VI of 2006 whereby new clause vii g, lian has been ¢ dded
in section 2 of the Dissolution of Muslim Marriages Act, 1939.

40. In this view of the matter it is being held that those offc nces,
whose punishment was either prescribed or ieft undetermined but it 1 >lates
to acts forbidden or made cognizable by Holy Quran, Sunnah, Cons :nsus
or by subsequent legislative instruments including all those acts vhich
according to the Statute Book of Palkistan are akin, aux1lxary, analog Hus or
supplemeniary to or germane with Hudood offences including prep: ration
or abeiment or attempt to cumm‘i* quch offences. would, without ia I, fall

witd i | the meaning snd scope of the term Huc iocd. Proceeding arisiig out

e,

o
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of @ private complainant, crime report registered with police as IR,
information laid before a Magistrate by a person other than a police of 1cer
or upon its motion by a judicial officer or judicial proceédings arising out
of an interim order or final verdict of acquittal or conviction in relaticn to
an offence covered by the term Hudood, whether in the form of an apseal,
revision or reference, would fall within the jurisdiction of Federal Sl ariat
Court. The category of offences that are covered by the term
Hudood will be determined in detail while discussing issue (h) ir this
judgment. It may be stated here that the fact that legislation in M ishim
societies in the uncovered field has been made permissible as is et ident
from the principle Hablin Min un Naas enunciated in Ayat 112 of Swa 3
Ale Imran. The word Habal does not only mean rope but it also neans
Command and mandate. The State is therefore competent to proi Jlgate

laws to implement and enforce Injunctions of Islam.

ISSUE No. (d}
OVERRIDING CLAUSES OMITTED

41. Section 11 of Act VI of 2006 has omitted sectior 3 of

Crdinance Vil of 1979. Section 3 before repeal read as follows:-
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3. Ordinance to override other Laws.---The provisi< n of

this Ordinance shall have effect notwithstanding anytiing

contained in any other law for the time being in force.”

Section 28 of the said Act has omitted the similar text contained in sc ‘tion
19 of Ordinance VIII of 1979. Both the omitted sections had :iven

overriding effect to the provisions of Ordinances VII and VIH of 979.

These were Non-obstante clauses which had created exceptions. This

protective cover to the Hudood laws of 1979 was further strengthen :d by -

Chapter 3A part VII of the Constitution which had introduced Article 203-
A in the Constitution from 26" May, 1980. fhereaﬂer Article 203-1)D in
the present form, was incorporated in the Constitution in the year 1982.
Section 3 and section 19 of the said two Hadood Ordinances thus ac juired
constitutional protection which could not have been repealed/omit ed or

even amended by Act VI of 2006. Moreover the effect of sections 1 and

28 of the Act is to curtail the constitutional jurisdiction guarant ed 1n -

Article 203-DD of the Constitution and this step cannot be egally
undertaken through ordinary legisiation. 'fhe effect of constit itional
protection can be altered only through constitutional amendment ¢ nd not
otherwise. As a result therecf the mtroduction of sections 11 and 2: of the

o ig an unwarramed inroad in the legislative domain and conse juently
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an untawful interference in the enforcement of Hudood. Hence it 1¢ being

held to be repugnant to the Constitution as well as Injunctions of Islam.
Section 3 of Ordinance VII of 1979 and section 19 of Ordinance JII of
1979 shall be deemed not to have been repealed and are hereby d :clared

_as valid and essential part of the two Hudood laws.

ISSUE NO. (e)
JURISDICITON IN BAIL MATTERS

42. Bail matters in Hudood cases, during investigation o: during
trial, are initially decided by the Court of Sessions which is seize 1 of the
matter. An order granting or refusing bail was, as per practice aft :r 1980,
challenged before the High Courts. The reason for not moving the Federal
h‘ Shariat Court, the Court which had appellate and revisional jurisd ction in
all Hudood cases, was the existence of a judgment delivered by a learned
single judge of the Lahore High Court in the case of Muhamm 1d Rafiq
and others Versus The State, PLD 1980 Lahore 708 at page 718 wherein
the extent of jurisdiction of the High Court under Section 498 r.P.C.in
matters relating s Hudood offence was discussed. It was ] eld that
ingisdicrion of the High couri was it ousted by any specific hrovision

A

or v necessary intesdmient, Tae learnad singie judge had e sentially

3
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relied upon the erstwhile text of Article 203-DD of the Const tution
which, on 8t September 1980 i.e., the date of announcement of t e said
High Court single judge judgment, was to the following effect:

“The Court shall have such other jurisdiction as

may be conferred on it by or under any law.”

This Article was, however, substantially amended subsequent'y. The

amended text, reproduced il an earlier paragraph of this juc gment,
was introduced in the Constitution with éffect from 22n March 1982
by virtue of Constitution (Second Amendment) Presidential Orc er No.5
of 1982 whereby the above-mentioned original text of Article 203DD
was retained as clause three in the amended Article 203DD.

Consequently this precedent, on account of the said const tutional

amendment of a later date lost its relevance as from 2274 Mar¢ h, 1982. '

The case of Muhammad Rafique, supra, ought to have been re isited in

the iight of the constitutional amendment. it was not done. Ayhow it '

is being over-ruled now & make thing clear. The ouster of jurisdiction
particularly of a superior court has to be stated in very clear terms. The

jurisdiction vesting in a courf bv virtue of constitutional p -ovisions

1idoubtedly stands at a higher jevei. It cannot be curtailed by routine
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legislation. Moreover the constitutional bar mandated by Article 203G
of the constitution needs careful consideration. According t) this

Article “no court or tfibunal including the Supreme Court and  High
Courc, shall entertain any proceedings.v or Aexercise any pov’er or
jurisdiction in respect of any matter within the powers or jurisdiction of
“the court”, The word used in this Article is “proceedings”. This word has
been interpreted in the case of Zghoor Elahi Versus State PLD 1377 5C
273 wherein it was held that “proceedings” do not mean proc ‘edings
which have already been concluded. The word “proceedings” i 1cludes
_all matters connected with or ancillary to the trial of a person ‘harged
before a special tribunal including the matters relating to gran of bail.
it was further found that when “proceedings” conclude, they 1esult in
an “order” or “sentence”. In this context it is worth mentioring that
Article 203DD has employed the following four words:

a) finding,
b)  sentence,
c) order and

d)  proceedings.

The word order inciudes both final and interiocutory order p.310 of

the said report). Since an order, whether final or otherwite, of the -
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Sessions Court, trying a Hudood matter, can be challenged under
constitutional provision before the Federal Shariat Court alon:, the

remedy to move the Federal Shariat Court by way of appec! was
consequently made available under Hudood laws to a person agg ieved
of an order of trial court. He could fite an appeal against final ord >r and
a reﬁsion in certain other matters before the Federal Shariat Court
because the Sessions Court was holding or had held the trial rel: ting to
Hudood offence. It may be profitable also to refer again to page 313 of

the said report wherein it was held that the jurisdiction coferred

upon the courts by constitution overrides all laws. Reliarce was

placed on the case of Malik Ghulam Jilani Versus Governnent of -

Pakistan PLD 1967 Supreme Court 373 and Government of ’akistan

Versus Begum Agha Abdul Karim Shorish Kashmiri PLD 1969 SC 14. 1t -

can therefore be rightfully stated that the power exercise:l by the
Federal Shariat Court under the constitution overrides all laws. Article
203A states that the provisions of Chapter 3A of Pait VIl of
Constitution shall have effect notwithstanding anything contc ined even

in the Constitution.
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43. The matter of bail is related with the offence. Ba'l is

L

applied for by an accused only when an offence is alleged to have teen

committed. If an offence is covered by Hudood the trial takes p ace
under the law relating to Hudood. The appeal or revision in ‘uch
proceedings is therefore within the éognizance of Shariat Court. The
order of grant or refusal to grant in such offence is therefore pa:t of
proceedings of trial of Hudood cases and hence cognizable by Fe leral

Shariat Court alone.

44. " As a consequence of what has been stated above isst e (e)
is answered in the negative. The result of the discussion is that an
order on an application for grant or refusal of bail by trial court in all
categories of offences within the ambit of Hudood is covered ty the
term proceedings, as employed in Article 203 DD and hence with:n the
scope of the term “any case”, “any criminal court” and “under an law”

and therefore can be impugned only before the Federal Shariat Court

which has the exclusive jurisdiction in all sorts of matters relate 4 with

enforcement of Hudood. No other court, including a High Court, ~ill, in
future, entertain proceeding relating to bail in offences covered by the

term Hudood.
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ISSUE NO.(f)
STATUS OF ACT XXV OF 1997

45. . Sections 9, 48, 49 and 51 of the Control of Nircotic
Substances Act, 1997 (Act XXV of 1997) ai‘e algo under consid¢ ration
of this Court. The reason for examining these provisions is bec: use of
the fact that cultivation of narcotic plants or possession, sale, pu chase,
use, import, export, and manufacture of narcotics is covered by the
‘term Hudood as ail categories of intoxicants are prohibited on ¢ ccount
of Injunctions of Islam. A larger Bench of this Court in the -ase of -
Muhammad Aslam Khakhi vs: Federation of Pakistan PLD 2010 FSC

191 at page 205 (Paragraphs 18 and 19) held as under:

“It may be mentioned that though the word “Khamr” wtich was
normally used for wine, literally means what obscires the
intellect and thus it includes other intoxicant drinks ma e from
wheat, barely, raisins and honey. The Prophet (PBUH) « xtended
the prohibition of wine etc. to all intoxicants, in any forn . In this
regard we find innumerable catégorical statements f-om the -
Prophet (PBUH) mentioned in so many Traditions. {Sec Bukari,
“wudu’, 71 ‘Maghazi’, 60, ‘Ashribah’, 4, 10, ‘Adav’, 8, ‘Ah<am’, 22,
Muslim, ‘Ashribak’ 67-9; Abu Daud, ‘Ashribah’, 5, 71: It n Maiah, '

‘Ashribati’, 9, 13, 14; Darimi, ‘Ashribai’, 8,9; Muwatta”, dahayat’,

R

\
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9. Ahmed b. Harthal, Musnad, Val. 1, pp. 274, 289, 350, Vol 2, pp. -

16, 198, 171, 185, 329, 501, Vol. 3, pp-65, 112, 119, 361, Vol. 4,

pp. 4, pp41, 416; Vol. 6, pp- 36, 71, 72, 97, 131 and 27 6-Ed).

(Emphasis added)
As stated above, the Prophet (PBUH) further enunciat :d the V1
oy
following principles:
a. whatever causes intoxication when used i large

quantity is prohibited, evenina small (sic).

b. If a large quantity of something causes intox cation,
to drink even a palmful of it is prohibited; (¢ee Abu
Daud, ‘Ashribah’, 5; Ibn Majah, Ashribah:, 10; Ahmed ‘
B. Hambal, Musnad, Vol. 2, pp.167, 179 and ‘'0l.3, p.
343-Ed).”

Section 2(s) and (t) of Act XXV of 1997 defines “narcotic drig” and

“opium.” Section 4 through section 9 as well as setions 48,49 ad 51 of

this Act make provision as follows:-

ii.
iii.

.

yi,

Vil.

viii.

Section 4: Prohibition of cultivation of narcotic plats;
Section 5: Punishment for contravention of section 4;
Section 6: Prohibition of Possession of narcotic dru 3s etc.

Section 7: Prohibition of import or export of narcotic -
drugs etc.

Section 8: Prohibition on trafficking or finan<ing the
trafficiing of narcotic drugs etc.

Section 9: Punisbhment for contravention of Sec‘ion 6, 7

and 8:

3

Secticn 483 Appea

Section 49: Transfer of cases;
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ix. Section 51: No bail to be granted in respect of cartain
offences;

Section 48 states that an appeal against the order of a Special Court

compriging a Sessions Judge or an Additional Sessions Jjudge shal: lie to
* the High Court whereas section 49 ibid confers the power to tiansfer
(within its territorial jurisdiction} a case from one Special Ccurt to

tanother Special Court. It has already been held in this juc gment

exclusive jurisdiction was conferred upon Federal Shariat Cowt in all -

matters relating to enforcement of Hudood under Article 203 DI of the
Constitution. Chapter 3A in part VII of thé Constitutiorl relates to the
Federal Shariat Court. The first Article of this Chapter is non o)stante
in nature. Article 203G states that "no court or tribunal ir :luding
Supreme Court and a High Court shall entertain any proceecings or
’ exercise any power or jurisdiction in respect of any matter wi ‘hin the
power or jurisdiction in respect of any.matter within the power or

jurisdiction of the Court.”

i6. Section 48 ibid provides that an appeal against conviction °

by a Special Court would lie in the High Court. But offences lating to
" parcotics/intoxicants falls within the ambit of Hudood. Tiis is an

anomalous position aud not rapable of rarional justificat on. This
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incongruous aspect is well illustrated in the case of Muhammad 3oota

etc. versus The State 2002 SD 887, decided by a Division Bench >f the

- Lahore High Court on an appeal against conviction recorded by S ecial
Court Sargodha constituted under the Anti-Terrorism Act, 1997 when
the charge framed was for abduction and Zina bil Jabr under s:ction

10(4) read with section 11 of Offence of Zina (Enforcement of Hu lood) .
Ordinance, VII 1979. The offences in this case are obviously rela-ed to
Hudood but the appeal against the final judgment delivered by Soecial
Court ATA, Sargodha was moved before the High Couft under s :ction
- 25 of Anti Terrorism Act, 1997. The appeal had in-fact to be filed refore
the Federal Shariat Court because Constitution has conferred exclusive
jlfrisdiction upon Federal Shariat Court in all Hudood related o fense.
The Federal Government, however in exercise of it power under < 2ction
34 of Act XXVII of 1997, amended the Schedule vide Notif cation
No.SRO 663(i)/97 dated 21.8.1997 and brought certain [ udood
offences within the jurisdiction of the Special Court v ithout
corresponding amendment in section 25 of Act XXVII of 1997 by dding
a proviso that appeals in Hudood matters would lie before the 1 ederal
Shariat Court. This omission violated the constitutional provision

contained in Article 203DD. In this view of the matter it becomes -rystal
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clear that the offences relating to narcotic drugs are within the pu: view

of Hudcod and consequently an order, final or interim including jrant

or refusal of bail, passed by any court, special or ordinary, unde” any

Jaw, regarding an offence relating to Hudood is within the jurisdict on of

the Federal Shariat Court and no other court, including a High ‘ourt,

has the -powér to entertain bail matter or an appeal or revision n any
such matter. Consequently the text of sections 48 and 49 of Act 1 XV of
1997 has now to be suitably amended to restore jurisdiction of F >deral
Shariat Court in matters relating to enforcement of Hudood. N legal
instrument, other than constitutional amendment, as stated earl:2r, can

limit or ignore the exclusive jurisdiction of Federal Shariat Court

mandated under Article 203 DD of the Constitution. Similarlv if an

offence of the nature of Hudood is tried underf Anti Terrorism Act, 1997

(Act No. XXVII of 1997) the appeal in all such cases under secticn 25 of

Act XXVII of 1997 or for that matter bail under section 21D ibid shall lie

before the Federal Shariat Court and niot a High Court. Consequeatly the
following two steps will have to be taken to set the matter right:

a. words Federal Shariat shall be substituted for th words

High Court occurring in Sections 48(i) and 49(i) of Control

of Narcotic Substance Act, 1997 (Act XXV of 1997) ¢nd
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a rider will have te bhe pu§ in section 25 of the /nti-
Terrrorism Act, 1997 (Act XXVII of 1997) to state chat
appeal in cases relating to Hudood shall lie to the Feceral
Shariat Court. Any order, interim or final, passed ly a
Terrorist Court censtituted under Act XXVII of 1997, in
relation to a Hadd offence, shall be appealable or revisable

only before the Federai Shariat Court. The wordings of
section 25 Act XXV1I of 1997 should be suitably amend xd to
make it clear that a High Court shall have jurisdiction nall
cases under th¢ Act ex;ept Hudood matters. The cbove
findings shall become operative after the spe_cified period.
The basic reason is that no legal instrument other tian a
Constitutional provision can limit the jurisdicticn of

Federal Shariat Court

In this view of the matter and for reasons recorded  nder

issues (a) through (d) as well, this issue is answered in the affirmative.

Sections 48 and 49 of Act X%V of 1997 and section 25 of Act XX VII of

1997 are hereby held to be violative of Article 203DD to the extent

that the iurisdiction of ihe Federa: Shariat Court is oustzd in
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matters relating to grant of baii or hearing appeals or ordering transfer
of cases from one court to another court in cases registered or cha: ged

with Hudood offences.

ISSUE NO.(g)
LIAN
48. Saction 25 of the Act has repealed sub-sections (3)an i (4)

of section 14, Ordinance VIII of 1979 and section 28 of the Act 1dds
clause (vii a) Lian in section 2 of the Dissolution of Muslim Marr ages
Act, 1939. Both the interpolations have altered the legal composition of
tl;e institution of Lian which developed on the basis of exoress

injunctions of Holy Quran contained in Ayaat 4 through 9 of Sur: h 24,

An-Nur. Section 14 of Ordinance VIIi of 1979 had in fact given
legislative effect to an lnjunction of Islam. The effect of repealir g sub
sections (3) and (4) of Section 14 of Ordinance VIII of 1979 is tc stifle
the operation of an Injunctions of Holy Quran relating 1o the

enforcement of Hudood which is not only repugnant to the injur ctions

contained Ayaat 44, 45 and 47 of Surah 5 and Surah An-Nur but is also

.. Ciear violation of Articie 203DD or the Constitution. Siimilarly < ection
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28 of the Act becomes repugnant to the Quranic Injunctions beca ise as

soon as the lian proceedings conclude the following results ensue:

. the husband is not liable for punishment for making ‘alse
accusation,
i, the wife is absolved of the calumny and

iii. onaccountof such a serious breach between the cou le,
the court without further proof or additional procee lings,
declares the marriage to be dissolved with all legal
consequences of a valid divorce.

49. It is time that attention is paid to the style in which : urah
An-Noor was revealed. It opens with the words:

“This is a Sura which

WE have revealed and the

Ordinance which WE have

Made obligatory .......
The emphasis on the mode and style of revelation lends added
importance to the injunctions contained in the Surah . This i: extra-

ordinary way adopted by Holy Quran. Like Shirk the illicit sex a1d false

accusation against chaste woman have been dealt with serious y. Even

" though the whole of Quran is Divine Revelation yet the revelztions in

Surah Nur have been specifically declared as His revelation In this
iew of the matter the repeal effected by the Act is in uiter vio ation of

thie Injunctions of Islam as rieriioned above.
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1SSUE NO.(h)
CLASSIFICTION OF PUNISHMENTS AND
OFFENCES COVERED BY HADOOD

56. This issue déa.ls with categories of punishment that ca: be
awarded under Islamic Jurisprudence. This issue will be discussed in two
parts. Part-A will deal with c_lassiﬁcation of punishments and Part-B will
deal with Offences covered by the term Hudood. The punishments may

therefore be classified as under:-

A. CLASSIFICATION OF PUNISHMENTS

51 L Primary Punishments, Le. Punishments prescribec  for
homicide, fornication, adultery, theft, etc: These punishment: are
prescribed by NASS wherein the judge has no discretion in decidir g the
nature and quantum of sentence when the case has been proved;

i Substitutory Punishments: i.e. cases where instead of piimary
punishments, discretionary penaities can be sanctioned by Stat: and
z;warded by courts;

iti.  Consequential Punishment: It {s in the nature of an adcitional
penalty consequent upon commission of an independent but cog:izable
offence; e.g. when a killer on proof of his guilt, by operation of law, is also
deprived from inheriting the estate of the victim whose death was caused

by his criminal act i.e. the act of the prospective heir, or where the ¢ -operty

3

1
-

\
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recovered from a thief i divecied by fhe court to be restored to its real
OWIEL,

iv, Maximum or Minimum Punishmeni: i.e. a situation wher: the
judge exercises discretion, in given circumstances and facts of a parti sular
case not covered by primary punishments, to award maximum Or mini num
penalty i.e. a penalty between the two extremes;

v. Discretionary Punishments: i.€, Instances where the Judge has
th{e diséretion even te let off an accused after administering rebuke or he
may award any other appropriate sentence in the facts and circumstan es of
the case;

vi.  Section 53 of the Pakistan Penal Code was substitutec as a
result of the process of Islamization of laws initiated under Article : 27 of
the Constitution through the medium of Criminal Law (S2cond
Amendment) Ordinance, 1990. (Léter on it became permanent law 1S Act
11 of 1997) and the following ten categories of punishments duly

recognized by Islamic Jurisprudence, were incorporated therein.

Firstly ..oooeeeniiiennne Qisas -

Secondly ................ Tazir

Thirdly ...coovinneienen Diyat

Fourthly ....ooovvienannn Arsh

Fifthly ..ooooieiiens Daman

Qixthly ..ooooreeens .. Death

Seventhly ............... [mprisonment for life

Eighthly ..o..o.. oo JmipTisonment of either descript on,
y !
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pamely:-
i) Rigorous with hard labour;
i) Sinple -
Ninthly .......oooeiin Forfeiture of Property:

Tenthly ..., Fine.

As noted elsewhere these amendments in the Penal Code werc the

consequence of certain verdicts of the Federal Shariat Court anc the

recommendations made by Council of Islamic Ideology.

52. Section 299 occurring in Chapter XVI of the Pakistan Yenal
Code, entitled: Of Offences Affecting The Human Body, defines 4rsh,
Daman, loah-e-tam, Ikrah-e-Nagis, Qatl, Qi’sas and Tazir. 1t is worth
noting that section 299 of Pakistan Penal Code, inter alia, defines «Jisas.

The various definitions are detailed below:-

%999 Definitions. In this Chapter, unless there is an ithing

g repugnant in the subject or context,
(a) ‘“arsh” means the compensaticn  specified U, this
Chapter to be paid to the victim or his heirs undr this

Chapter;

(b)  “damar” means the compensation determined >y the
Court to be paid by the offender to the vict m for

causing hurt not liable to arsh;

(¢) “divat’” means the compensation specified in “ection

273 payable to the heirs of the vietim;

()  “Government” means the Provincial Government.
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“ikrah-e-tam " means putting any person, his spouse or
any of hiz blood relations within the prohibited d :gree
of marriage in fear of instant death or instant perm ment
impairing of any organ of the body or instant fcar of

being subjected to sodomy or zina-bil-jabr;

“ikrah-e-nagis * means any form of duress which does

not amount to ikrah-i-tam;

“gail” means causing death of a person;

“gisas” means punishment by causing similar hart at
same part of the body of the convict as he has cau sed to
the victim or by causing his death if he has com:aitted
qatl-i-amd, in exercise of the right of the victin of a

wali. (Emphasis Added)

The definition of Qisas adopted by Pakistan Penal Code is indicative of the

fact that the reiributive punishments prescribed by Holy Quran hav:: been

enforced as Hudood under the criminal jurisdiction in the cotrts of .

Pakistan In this view of the maiter the appellate or revisional jurisc.iction

over trials in cases of injuries against human body would be the exclusive

domain of Federal Shariat Court. The word Hadd has also been def ned in

the Enforcement of Hudood laws of 1979. Different kinds of huits and

sunishinents, as prescribed by Islamic teachings, are also included in this

newly added chapter XVI of the Penal Code. Section 338-F ibid, oc urring

inthiy chapter, edditionally mandates as follows:-

>

P4
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“Interpretation: In the interpretation and applicétion of
the provisions of this Chapter, and in respect of matters
ancillary or akin thereto, the court shall be guided by
the Injunction of Islam as laid down in the Holy Quran

and Sunnah. "(Emphasis Added)

ol

It is in this background that the expanse of the term enforcement of Huc ood .

as used in Article 203-DD of the Constitution has to be appreci: ted,

nnderstood and interpreted. It is now time to analyse the term enforce nent

of Hudood.

(o]
(V8]

In the field of criminal law, the Holy Quran has employe 1 the

term CISAS as retaliatory punishment for certain categories of off :nces

L4

against human body. The punishments are meniioned in the revealec text.
Hence these are INJUNCTIONS and have to be implemented. This is 1so a
(;csrlst,itutionai obligation. The following Ayaat .of Hbly Quran will il strate
the point:-

“  Ayah 178 Surah 2 (Al-Bagarah)

“Believers! Refribuiion is prescribed for you in cases of
kiliing: if a freedman is guilty then the freeman: if ¢
’ slave js guilty then the siaves if a temale is guilty, ther

the female. But it something ol a raurderer’s guilt it

e ——
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i remitted by his brother this should be adhered to in
fairness, and payineni be made in a goodly manner.
This is alleviation and a mercy from your Lord; and for
him who commits excess after that there is a painfu!

. chastisement.”

L. Ayah 179 Surah 2 (41-Bagarah)
“People of understanding, there is life for you in
retribution thet you may guard yourselves against

violating the iaw.”

iii. Ayah 194 Surah 2 (Al-Bagaran)
“The sacred month for the sacred month; sanctities
. should be respected alike (by all concerned). Thus, i
someone has attacked you, attack him just as he
attacked you, and fear Aliah and remain conscious that
Allah is with those who guard against violating the

bounds set by Him.”

iv.  Ayah 45 Surah 5 (Al-Maidah)
“And therein We had ordained for them: “A life for a
fife, and an eye for an eye, and a nose for a nose, ard
an ear for an ear, and a tooth for a tooth, and for <1l
wounds, like for like. But whosoever foregoes it 1y
way of charity, it will be for him expiation.” Tho: e
who do not judge by what Allah has revealed ae

indeed the wrong-doers.” (Emphasis Added)

54. It may be useful to refer to Ayah 24 Surah 4. An- Visa of
Holy Quran, at the risk of repetition, which proclaims that the -

commandments given by Allah in the Holy Quran have a bindinz force
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upon the believers. This deciaration comes at the end of the ist of

prohibitions prescribed by Holy Quran. This edict cannot be igored

and has to be taken seriously.

th
LA

T et us now revert to the term Hadd/Hudood as used in v arious
legal instruments in force in Pakistan. The term Hudood has been
empléyed in Article 203-DD (1) of the Constitution but this t rm, it
appears, has purposely not been defined therein. It indicates clear y that
this question was lett for the ngeral Shariat Court to define becat se this
very clause proceeds to conferi exclusive jurisdiction upon this Court to
deal with matters relating to Hudood. Moreover, the Constitution has
created only one forum under the designation Federal Shariat Court which
has the exclusive jurisdiction (Article 203 D) to examine the cuestion
whether any law is repugnant to the Injunctions of Islam. It is there ore the
domain of the solitary constitutional instituiion, known as Federal Shariat
Court, to lay down what the {aw on the subject is. Reference may t e made

1o e case of Asma Jiani versus Governmend of the Punjab, reporied as
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PLD 1972 Supreme Court 139 Justice Yaqub Ali (as his Lordship then

was) at page 230 held as under:-

«Law” was not defined in the Constitution. It is,
therefore, for the Courts to lay down what “law” is, and
if any decree, or behest of Yahya Khan expressed as a
Martial Law Order, Martial Law Regulation of
Presidential Order, or Ordinance, does not conform to
the meaning of the term ‘faw’ in Article 2 these

Regulations, Orders and Ordinances will be void and of

no legal effect.” (Emphasis Added)

It is thus the domain of Superior Courts to assign meanings to those words

and terms which, used technically by jurists, and employed in legislative

instruments, have been willfully left undefined by legislature. The

definition of the term Hudood, as may be settled in the light of Injunctions

of Islam by the Federal Shariat Court, will therefore determine the meaning

of the term as well as the extent of its jurisdiction.

56, The term Hadd as mentioned above, has also been given a

mezning in Ordinance Vi of 1979, Ordinance VI of 1979, Ordinance vill
of 1979 and President’s Order No.4 of 1979. This meaning is in tune with

the arguments advanced above. According o this definition the term Hadd

g2
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means a punishment “crdained by Holy Quran or Suvnah”. This defini ion

bas not been held to be repugnant to the Injunctions of Islam in the tiree

decades of its application.

h
~]

Chapter 3-A of Part VIII of the Constitution, dealing wit! the
Federai Shariat Court, contemplates very vividly that the Shariat Court,
shall be guided in its decisions and tindings by the Injunctions of Islan as
iaid down in the Holy Quran anfi the Sunnah of the Holy Prophet (PB JH).
Likewise, Article 227 (1) of ihe Constituiion prescribes that all ex sting
laws shall be brought in conformity with the Injunctions of Islam a. laid
down in the Holy Quran and the Sunnah and further that no law in uture
shall be enacted which is repugnant to these injunctions. The ultimat: role
of examining the vires of an impugned legal-instrument on the toucl stone
of Injunctions of Islam is therefore the exclusive preserve of the F :deral
Shariat Court as mandaied by Article 203 D oi the Constitution of I lamic
Republic of Pakistan. The parliament is debarred from enacting a law

wiich i3 repugnant to the njurctions of lzlam. This reality amoun s to a
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declaration in loud terms that the statue book of Pakistan has to b in
conformity with the Injunciions of lslem wnd consequently the term Huc nod

, has_ in fact, 10 be defined in the light of Injunctions as laid down ir the

Hely Quran and the Sunnah. TFe fesn Hudood according to the mea ting

andd scope of various Injunctions of Islam, referred to above, includes ¢ very

activity wiich falls directly or indirectly within the mischief of 11 offc nces '

labulaied in the nexi section.

58. - In literary and legal pax}‘lance some words in fhe field o law,
science, philosophy etc. assume a wider meaning than‘the actual dictinary
meanings. This is also-the'case with fhe expression Hudood. It ihclud >s the
term Tazir. A parailel may be conveniently drawn from the term viz najor
or force majeure. The term force majeure according to law lexicons neans
irresistible force or compulsion; circumnstances beyond one’s contrcl. The
expression force majeare ‘is not a mere French version of the Latin

expression vis major.” The term force rajeure has therefore become a
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term of wide import. Sirikes, breakdown of machinery, which, the ugh
normally not included the term vis major are included in force majeure.

B. OFFENCES COVERED BY THE TERM HUDOOD

51
0

It is therefore time to recapitulate the scope of the term ;S

P

Hudood. In the light of the foregoing discussion the following
categories of offences are therefore covered by the term Hudood:

i. Zina = Adultery, Fornication and Rape.

ii. ~ Lawatat= Sexual intercourse against the order of néture;
ili.  Qazaf= Imputation of Zina;

iv.  Shurb = Alcohlic drinks/Intoxicants/Narcotics etc;

V. Sarqa = Theft simplicitor;

vi.  Haraba = Robbery, Highway Robbery, Dacoity. All categories of
offences against property as mentioned in Chapte:

XVII of Pakistan Penal Code.
vii.  Irtdad= Apostacy;

viii. Baghy =Treason, waging war against state; All catégories of
offences mentioned in Chapter VI of the Pakistan P« nal
Codz and

ix.  Qisas = Rightoi retaliation n offences against human body. All
these cfiences are coverad by definition Hadd beca i1se

penalty therein has been prescribed by Nass/Ijma.
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Abdul Qadir Audah, has discussed to some extent th.
scope of Hadd in his treatise Tashree ul Janai al Islat 1,
volume 1 at page 119.

X.  Human Trafficking.

Reference Ayah 90 Surah 16 of Holy Quran where Fhashaa, Mi nkar 01

and Baghee have been forbidden.

60. It is immaterial for the purpose of the pet tions
under  discussion whether penal provisions relating to
Qisas/kidnapping/abduction/ent‘icing/fornication/adultery/rapf'»/un-
natural offences/prostitution/buying or selling a person for sexual
éurposes: theft /Haraba/Drinking alcoholic liquor or éale, purchase,
manufacture, import or export or possession of intoxicants/Nz rcotic,
alcoholic liguors of Vérieus categories, tbeft, extortion, wagil g war
against state or offences againsF human bbdy, false i’mputatim s, etc,
are retained in Pakistan Penal Code, or President’s Order No.4 ¢ {1979,

Ordinance VI of 1979, Ordinance ViI of 1979, Ordinance VIII cf 1979,

or aven Controi of Warcetics Substance Act No. XXV ot 1997,
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Prevention And Contrei of Human Trafficking Ordinance, 2)02
(Ordinance LIX of 2002) or any other legal instrument for the ‘im
being in force. What is inaterial is that ail such offences relatinz to
enforcement of Hadd as ordained by Holy Quran and Sunnah are
within the exclusive jurisdiction of the Federal Shariat Court before or
after the trial has been initiated oricompleted by any crifninal court (of
course under any law) and no other court would exercise appella e or
revisional powers over such criminal cases initiated either on police
report or by way of coraplaint direct in the court or at the instar ce of
the Court itself.
61. in the case of Dr. Muhammad Aslam Khaki vs. Federation
of Pakistan reported in PLD 2010 FSC page 191 a Bench consist ng of

four Hon'ble Judges of the Federal Shariat Court, after consic ering

different view points found that a sin does not mean Haram only.
There is no doubt in the mind of any Muslim that Quran and S innah

all always serve as & sure guide i determining what are majcr sins.
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In many societies sins are distiniguishable from crimes but in syme

cultures sins are inseparabie from crimes. In an Islamic society sin= are

crimes and not separate entities. In the said report it was also he d in .

naragraph 24 that the State is duty bound to enforce that whi h is

prohibited and inflict requisite punishment to the transgressors.

ISSUES NO.(b) and (i)

JURISDICTION AND JUDICIAL POWER AND JURISDICTI )N

62.

We consider it expedient to examine this issue relating ‘o the

Judicial power, Jurisdiction and allied matters as these point: are

intrinsically related 1o Issues No.(b) and (¢) discussed above. This issue

will therefore be discussed under 98 following distinct heads:-

JURISDICITON IN GENERAL

NATURE OF ARTICLE 203 DD

REVISIONAL CUM APPELLATE JURISDICITON
TERMS: ANY CASE, ANY COURT, ANY LAW
TERM: ENFORCEMENT OF HUDOOD

F O’I_JN"DATION AND SCOPE OF ARTICLE 203D
DECISIONS OF FEDERAL SHRIAT COURT

FEDERAL SHARIAT COURT AND COUNCIL

ISLAMIC IDEOLOGY.

JURISIDICITON IN GENRAL .

Q
T
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D) . .o . .o , .
63, Jurisdiction is the right to hear and determine and the resul’ of

this exercise is the-judgment of the Court. Deniels Vs. Tarney, 102 U.S. .

415,26 L.ED. 187.

64. Justice Hamood-ur-Rehman, Hon’ble Chief Justice Supreme

Court of Pakistan, in the case of State Versus Zia-ur-Rehman PLD 1°73

Supreme Court 49 at pages 69-70, explained the scope of the te ms
“Judicial Powers” and “Jurisdiction” in the following words:-

“So far, therefore, as this Court is concerned it has
never claimed to be above the Constitution nor to have
the right to strike down any provision of the
Constitution. It has accepted the position that it is a
creature of the Constituticn; that it derives its powers
and jurisdictions from the Constitution; that it derives
its powers and jurisdictitms from the Constitution; and
that it will even confine itself within the limits set by
the Constituticn which it has taken oath to protect and
preserve but it does claim and has aiways claimed that
it has the right o interprer the Constitution and o say
as tc what a pariicular provision of the Constitution
means or does not mean, sven if that particular
provision is a provision seeking fo out the jurisdiciion
of this Court. |

Tis 15 & vight which it acqinires not de hors the

Constitution itself. it is not necessary for this purpose to
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invoke any divine or super-natural right but this judicic!
power is infevent in the Court itseff. 1t flows from th:
tact that it is a Constitutional Court and it can only b:
taken away by abelishing the Cburt itself.

In saying thus, however, .I should make it cle:r
that I am making a distinction between “judicial power”
and “jurisdiction”. In a system where there 1s a
trichotomy of sovereign powers, then ex-necessitate r i
from the very nature of things the judicial power mu it
be vested in the judiciary. But what is this judiciil
power. “Judicial Power” has been defined in the Corp::s
Juris Secundum, Vol. XVI, Paragraph 144, as follows:

“The judiciary or judicial department is :n

independent and equal coordinate branch Hf

Govemment, and is that branch thereof which is

intended to interpret, construe, and apply the la v,

or that department of. Government which is

charged with the declaration of what the law s,

and its construction, so far as it is written law.”

(Emphasis added)

This power, it is said, is inherent in the judicic ry
by reason of the system of division of pOWers its :If

““4he

under which, as Chief Justice Marshal put it,
Legisiature makes, the executive executes, and "he
judiciary construes, the law.” Thus, the determination of
what the existing law is in relation to something alre: dy
done or happened is the function of the judiciary wi ile
the predetermination of what the law shall be for he
regulation of ali future cases falling under its provisins
is the function of the Legislature.

it may well be asked at this stage as to whe 1s

meant by “jurisdiction”? How dees it differ { om
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“tudicial power”? Apart from setting :p the organs the
Constitution may well provide for a great many other
things, such as, ihe subjects in respect of which that
power may be exercised and the manner of the exercise
of that power. Thus it may provide that the Courts set
up will exercise revisional or appellate powers or only
act as a Court of a cessation or only decide
Constitutional issues. It say demarcate the territories in
which a pafticu"iar Court shall function and over which
its Writs shall rua. It may specify the persons in respect
of whom the judicial power to hear and determine will
be exercisable. These are all matters which are
commonly comprised in what is called the jurisdiction
of the Court. 1t exﬁresses the concept of the particulal
res or subject matter over which the judicial power is t
be exercised and the manner of its exercise. Jurisdictior
is, therefore, a right to adjudicate concerning «
particular subj“ect—iizdtfei’ in a given case, as also th
quthority to exercise in a particular manner the judicic.’

power vested in the Court.” (Emphasis added)

In this very report the Hon’ble Chief Justice at page 70 was pleased to hold

7

as under:-

“In exercising this power, the judiciary. claims ro
supremacy over other urgans of the Government bt
acts only as the administrator of the public will. Evin
when it declares a legisiative measure unconstitution il
and void, it does not do so, ‘because, the judicial powr

it superior in degres or dignity 1o the iegislative pow: r;

¥
.

but hecriee the Coastitution has vested it with e
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power to declaie whai the law 1s in the cases which
come before it. It thus merely enforces the Constitution
as a paramount faw whenever a legislative enactment
comes intc conflict with it because, it is its duty to see

that the Constitution prevails.”

65. The Supreme Court of Pakistan in its Appellate Jurisdictio, in

the case of Dr. Munawar Hussain versus Dr. Muhammad Khan, Di: trict

Health Officer, Sargodha and two others, reported as 2004 SCMR 14¢2 (at '

page 1462) and PLJ 2005 SC 64 (at page 67, 68) while dilating upo1 the

question of jurisdiction of the Federal Shariat Court held as under:-

“Article 203-A of the‘ Constitution provides that the
provisions of this Chapter i.e. Chapter 3-A relating to
Federal Shariat Court shall have effect notwithstanding
any thing contained in the Constitution meaning thereby
that provisions of this Chapter containing Article 203-A
10 Article 203-]J have overriding effect on the other
provisions of the Constitution. Article 203-G of the
Constitution imposes bar on the jurisdiction of the
Courts and Tribunal including the Supreme Court and
the High Court to entertain any proceedings or exercise
any power or jurisdiction in respect of the matters
within the power or jurisdiction of the Federal Shariat
Court, as such. the High Court neither had the
jurisdiction under Section 561-A Cr.P.C. nor unde:
Articie 199 of the Constitution in the matter which fel

within the jurisdiction of the Federal Shariat Court, a
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such, the jurisdiction exercised by the High Court under
Article 199 of the Constitution after conversion of
quashment petition, was coram non judice. It may be
noted that the Federal Shariat Court had already
directed the trial Court vide its judgment dated
11.5.1994 passed in Criminal Revision No.110-L of
1993 10 1ssue process against Dr. Muhammad Khan

respondent and to decide his case alongwith other

respondents in accordance with law. This judgment

which was rendered by the three Hon’ble Judges of the
Federal Shariat Court was binding on the High Court
and all other Courts subordinate to it under Article 203-
GG and a Single Judge in Chambers of the High Court
had no jurisdiction to sit in judgment over the judgment
of the Federal Shariat Court which had exclusive
jurisdiction in the matter and its decision had a binding
effect as stated earlier. Since the matter was exclusively
amenable to the jurisdiction of the Federal Shariat Court
under Article 203-G, therefore, the impugned judgment
passed by the Single Judge of the High Court was
without lawful authority and of no legal consequence.
Censequently, this appeal is allowed, the impugned
judgment of the learned Single Judge in Chambers of
the High Court being coram non judice is sét aside and
the trial Court is directed to proceed with the complaint
as directed by the Federal Shariat Court vidé its order
dated i:.3.1994 and decide the same in accordance with

taw as expeditiously as possible.” (Emphasis added)
in this comtext gerusal of Article 203G would be usetut:-

2

“Save s providad e Astiele 203% . no Court or tribunal,
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entertain any proceedings or exercise any power or
jutisdiction in respect of any matter within the power or

Jurisdiction of the Court.”

(Emphasis added)

This provision read with Article 203-DD(2) establishes beyond dou st that

all offences relating to Hudood are within the exclusive jurisdic ion of

Federal Shariat Court. All matters connected with Hudood would th :refore

autcmatically be included in the jurisdiction of Federal Shariat Cou t. This

is precisely what is meant by enforcement of Hudood as prescr bed in

Article 203 DD of the Constitution.

=)
~3

It is indeed true that all judicial power is lodged vith the

Jjudictary and wide powers have undoubtedly been conferred by the

Constitution upon the Federal Shariat Court which include:-

(a)

(b)

(c)

(d}

To administer punitive and remedial justice to and hetween
parties subject to Constitution and law;

To exercise exclusive jurisdiction in matters rel:ting to
examination of laws on the touchstone of Injunctions Hf Islam
and in cases relating to Hudood laws;

To exercise the special jurisdiction without further le sislative
sanction:

Teo define the scope and extent of its jurisdiction w thin the

paramneiers ideniified in Chapter 3-A of Part VI of the -

Constitution:
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< (g)

(k)

(M

68.

85

To determine the meaning and scope of the undefined 1 rms
used in Chapter 3-A ibid;

To exercise powers of a Civil Court in respect of ce tain
matters;.

Authority to conduct its proceedings and regulate its
procedure in all respects as it deems fit;

To punish its own contempt;

To make rules for carrying out the purposes of Chapter 3-A
ibid;

Exercising such other jurisdiction as may be conferred on it by
or under any law;

To call for and examineithe record of any case decided by any
criminal court under any law relating to the enforceme it of
Hudood;, and

Exclusive authority and the jurisdiction to examine and d -cide

the question whether or not any law or provision of l: w is

repugnant to the Injunctions of Islam as laid down in doly ‘

Quran and Sunnah.

On the question of jurisdiction, the Supreme Court of Pal istan

in the case of Asma Jilani Versus Government of the Punjab, report:d as

PLD 1972 Supreme Court 139 at page 197, held as under:-

“The Courts undoubtedly have the power to hear
and determine any matter or controversy which is
brought before them, even if it be to decide
whether they have the jurisdiction to determine
such a matter or not. The Superior Courts are, 4s is
row well settled. the Judges of their own

jurisdiction. This is a right which has consistently

been claimed by Supreme Court and other Courts
of superior jurisdiction in all civilized countries™.
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It may be useful to refer alse to the case of Yousaf Ali Khan Versus The
West Pakistan Bar Council 1ribunal, Lzhore PLD 1972 Lahore 404, a Full

Bench case of the Lahore High Court, wherein it was held as under:-

“It is not possible for the executive to wrest from
the judiciary its jurisdiction to interpret any law
promulgated in the country. The superior judiciary
is clothed with this jurisdiction as a delegate of the
sovereign who, in the Islamic Republic of Pakistan,
is God Almighty Himself exercising His Will and
Sovereignty through the people of this country. It is
hardly possible to deny that the making of laws,
their implementation. by three independent
delegates of the sovereign in respect of its own
particular field. The Legislature exercises that
delegated sovereign power of the sovereign to
make laws and the executive exercises it to
implement them:, the judiciary does, by interpreting
laws made in pursuance of the exercise of the
legislative part of the powers of the sovereign by
the Legislature. The right of the superior judiciary
delegated to it by the sovereign which can neither
be curbed nor can it be taken away”.

69. It 1s necessary for é Judge to know the meaning and the scope
of the term law because he is under oath to administer law. He shot Id be
clear in his mind that the law under consideration was made ly an
authority legally competent to make laws. The Federal Shariat Cou t has

the additional but onerous constitutional responsibility to examine w ether

the impugned law or provision of law is in accordance with Injunctions of -

Islam. This authority of the Federal Shariat Court is necessary extens:on of

the mandate given in Article 227 of the Constitution. The not'on of
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r

law making authority should be legally competent but the law shoul:! be

capable of being enforced according 1o the Injunctions of Islam anc the

principles established by the Constitution.

70. The ouster of jurisdiciion of Federal Shariat Court cai be
accomplished by only oné juris‘dictbnai fact: that the act cémplained of is
not covered by the mischief of an offence covered by the term Hudoc d. If
however the impugned transgression falls in the ambit of Hudood the 1 the
ju!risdiction of Federal Shariat Court cannot be ousted. This element 5 the
key to the question of jurisdiction. It is immaterial whether the of ence
complained of is mentioned in the four Hudood laws of 1979 or any >ther
law. The issue stands settled by the terminology employed in Articl- 203
DD - any case; any criminal court and under any law. The term any c 1se is

relatabie to all such offences which might be covered in the definiti>n of
Hudood. All actions which are ancillary or auxiliary or related o or
gé:rmane to or connected with offences falling in the ambit of Hudoc d are
also inciuded in the term any case related with Hudood. Any cas. also

includes all those cases in which one of the alleged offences is coverad by

the definttion of the remn Audood ' raay be mentioned here thit the
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principie identified by tne Supreme Court of Pakistan in the case of State

versus Khalid Masood, PLD 1545 Supreme Court 42 is that when a m atter
has been deait with by the Coustimution and it is not subject to any st tute
then ro statute can control or custail the power conferred upon a sup :rior

court by the Constitution.,

NATURE OF ARTICLE 203DD

)

71. Allied with the question of jurisdiction of Federal Sariat |

Co{xrt 1s the subject regarding detemlinétion of the exact scope and r ature
of Article 203DD incerporated in the; Coﬁstitution. The language emp oyed
in this Article shows that a calculated step was taken to give legis ative
effect to the principles and commandments relating to Hudood enum. rated
in Holy Quran and Sunnah. While interpreting Article 203 DD «f the

Constitution of Islamic Repubiic of Pakistan it becomes imperat ve to

ascertain the nature of this constitutional provision. Does this /.rticle

contain a policy? Does it provide only a guideline? Does it conain a
principie of law? . The answer goes beyond  these question'. An
examnaticn of this Ariicle demonsirates that it confers power upon the

Federal Shariat Court to exercise jurisdiction in all cases, pend ng or

decided Dy any criminal eouit under any law in relation to the enforcement
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of Hudood. The Hudood laws were in existence and being implemente 1 at
the time Article 203DD was made operational in the Constitution \/ith

effect from 22™ March 1982. The analysis of tfle contents of this Art.cle
therefore leads to the irresisiible conclusion that the nature 0‘f this artic e is
self-executing. Justice Shafiur Rehman in the case of Hakim Khan ve sus
Government of Pakistaﬁ, repérted as PLD 1992 Supreme Court 59:, at
pages 633-634 (para 16 of the Report), while approving a passage rom .
Bindra’s Interpretation of statutes, observed as under:-

“A Constitutional provision is self-executing if it
supplies a sufficient rule by means of which the right
which it grants may be enjoyed and protected, or the
duty which it imposes may be enforced without the aid
of a legislaiive enactment. [t is within the power of
those who adopt a Constitution to make some of its
provisions self-executing, with the object of putting it
beyond the power of the Legislature to render such
provisions nugatory by refusing to pass laws to carry
them into effect. Where the matter with which é given
section of the Constitution deals is divisible, one clause
thereof may be self-executing and another clause or
clauses may not be sclf-executing. Constitutional
provisions are self-executing when there is a manifest
intention that they sheuid go into immediate effect, and
no ancilisry legisiation is necessary to the enjoyment of

a right given of the enforcement of a duty imposed.
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be better or further protected by supplementary
legislation does not of itself prevent the provision by
question from being self-executing, nor does the self-

executing character of the Constitutional provision
necessarily preclude legisiation for the protection of the
right secured. A Constitutional -provision which is
merely declaratory oi the common law is self-executing.
A Constitutional provision designed to remove an
existing mischief should never be construed as
dependent for its efficacy and operation on Legislature.

Constitutional provisions are not self-executing if
they merely indicate a line of policy or principles,
without applying the means by which such policy of
principles are to be carried into effect, or it appears from
the language used and the circumstances of its adoption
that subsequent legisiation was contemplated to carry it
into effect. Provistons of this character are numerous in
ail Constitutions and treat of a variety of subject. They
remain inoperative until rendered effective by
supplemental legislation. The failure of the legislation
to make suitable provision for réndering a clause
effective is no argument in favour of self-executing
construction of the ;:Iause. Sclt-enforcing provisions are
exceptional.

The question whether a Constitutional provision
is self-executing is always one of intention, and to
determine intent, the generai rule is that Courts will
consider the language used, the objects to be
accomplished by the pfovision% and surrounding
‘circumstances. Extrinsic matters may be resorted to
where tie language of the Constitution itself is

ambiguous.”
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72. A scrutiny of Articie 203DD of the Constitution consequer tly

illustrates that exclusive powers of judicial nature in relation to mat ers

pertaining to Hudood, a particular branch of administration of Crim nal
Justice, have been conferred upon the Federal Shariat Court to:

1. call for and examine the record of

-

\

1. any case

iii.  decided by any criminal court

tv.  under any law

V. relating to enforcement of Hudood.
The Hudood laws were made part of the Statute Book of Pakistan 01 9"
February 1979 Chapter 3A entitled Federal Shariat Court was incorpo:ated
thereafter as substantive provision in Part VII of the Constitutio1 of
Pakistan with effect from 26" May 1980 vide Constitution (Amendr ent)
Order. 1980. The opening provision of this Chapter ie. Article 203A eads

as follows:-

“The provisions of this Chapter shall have effect
notwithstanding  anything  contained in  the
Constitution.”

73. It is this Chapter which contains Article 203DD. The p:esent
ext of Article 203 DD substituted the original Article 203 DD vide s«ction
5 of Constitution (Second Amendment) Order; 1982 with effect fror: 22™
March 1982. The previous text of Article 203DD was inéorporated in the
Constitution vide section 4 of the President’s Order No.4 of 1980,
Constitution (Second Amendment} Order, 1980 with effect from 21° June,

19801 which provided simply that.
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“The Court shall have such other jurisdiction as

may be conferred cn 1t Ly or under any law.”

This very portion has now become clause (3) of Article 203 DD by vi tue

of President’s Order No.5 of 1982. It is therefore amply clear that the our

Hudood laws ie, Ordinance No.VI of 1979, Ordinance No.VII of 1!79,

Or:;linance No.VIII of 1979 and. President’s Order No.4 of 1979 had c me
in force before Article 203 DD was reconstituted in an elaborate manne *. In
the domain of legislation it is presumed that the legislature is -ully
cognizant of previous legislation on the given subject. The effect of this
amendment 1.e, incorporation of clauses (1) and (2) in Article 203DD 1;: the

Constitution is as follows:-

i. All the offences mentioned in the above mentioned law: fall

within the ambit of Hadood;

it. As such all the offences are within the jurisdiction of Fe Jeral

Shariat Court;

iii.  These offences are no more susceptible to amendme it or
repeal through an ordinary or routine legislative measure other than

amendment of Article 203 DD of the Constitution;

iv The Constitution did not limit the scope of Article 203 D to

the offences covered by ihe said four Hudood laws alone but mandate 1 that

the Court shall have such other jurisdiction as may be conferred on it by or -

under any law. [t was a ciear indication that the meaning and scope >f the

term Hudood is wider than what the four above mentioned Hudooc laws

.
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have professed. This clause pre—sup{:oses that in due course of ti ne
when the scope of the term Hudood has been defined appropriat: ly,

the jurisdiction of the Federal Shariat Court will keep on expanding.

V. The Constitution purposely refrained from defining the t«rm
“enforcement of Hudood” and left it for the Federal Shariat Court to s»ell
out the scope of term Hudood for a safe and progressive evolution of lav~ in

the light of Injunctions of Islam; and

vi. . It was after lapse of a period o.f five years that it wvas
ultimately decided to incorporate thé term Hudood for the first time ir the
Constitution so that a complete range of offences falling within the pur lew
ovaudood would progressively become part and parcel of the penal law
of Pakistan. It is in this way that gradual fulfillment of Islamic tenets

-

‘becomes possibie.

74. : | During the three decades of its existence, a lot many Art cles
of the Constitution were amended on as many as 10 cccasions and very
reéenﬂy far reaching amendments have been effected through Eight« enth
Constitutional Amendment Act which have been made operative from
20.04.2010. However during this lor;g period, the successive Parliar ients
did neither disturb the powers conferred upon Federal Shariat Court nder
Article 203DD nor limit the scope of the term Hudood to the four /i dood

laws with the result that this self-executing provision, which had become

operational in 1982, continues holding the field. It was and continues to be

operationz) and shali remain operational so long as any criminal court
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ander any law takes cognizance of a matter in the domain of Hudoc 4. The
operational character of this Article was never made dependent upon any
subsequent legislation or existence of any other condition. The na ure of

this Article i1s not at all different from the nature of Articles 184 trough
190 as well as Articles 199, 201 and 203 of the Constitution. These are all
self contained and self executing provisions of the Constitution. It ‘nay be
added‘ that the exciusive jurisdiction of the Federal Shariat Co it has
remained intact throughout.

75. It is, therefore, ciear that the words used in an - legal
instrument relating to the jurisdiction of the Court, if not definec in the

enactment, will be interpreted and construed by the court exercis ng that

<

jurisdiction. The term Jaw for the purposes of Article 203D his been
defined in ciause (c) of Article 203B of the Constitution in the fcllowing
terms:-

(c) “law” includes any custom or usage having the
force cof law but does not include the
Constitution. Musiim personal~ law, any law
relating to the procedure of any court or
triounal or, until the expiration of [ten] years
from the commencement of this Chapter, any
fiscal luw or any law relating to the ievy anc
collection of taxes and fees or banking o
mstrance practice and procedire;

f'the tern faw will have to be determined by the Court.

%
[l
14
)




caanai Petition No. 177 of
Starist Petition No. 3/1 of 7 }

Shariat Petition No. {1l 20 «’ 7

70. it is noteworthy that the term Law includes the judge 1iade

]

law. In support of this acgument it might as well be stated that Article 189

mandates Lhaf the decisions of 'h Stipreme Court éhall, to the extent taat it
decides a question of law or is based upon or enunciates a principle of law,
he binﬁing on ali Courts in Pakistan. Ariicle 203. GG of fhe Constit ition
straight away directs that the decisions of Féderal Shariat Court sh: il be
binding on a High Court and all Courts subordinate to a High Court The
Cénstitution does not say that the decision of the Federal Shariat Court
shall be binding only if “it decides a question of law or is based up n or
enunciates a principle ot law” In the case of Kundan Bibi and 4 « thers
versus Walayat Hussain, Controller of Estate Duty, Governmeit of
Pakistan, Karachi and another, reporteé as PLD 1971 Lahore 360 D.B.
case at page 365), Justice Sardar Muhammad Iqbal (as his lordshif then
wés) held that “law” does not mean only the statute iaw but includ:s the
principles which are laid down bv the iudicial pronouncements of Suerior

Courte. Reliance in thai report was placed on the case of Governm :nt of
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West Pakistan vs. Begum Agha Abdu! Karim Shorish Kashmiri PLD 969 .

S.C. 14 where Justice Hamood-ur-Rehman (as his Lordship then was) 1eld

that the term law includes judicial pronouncements laid down from tin e to
time by the superior courts. Thiz constitutional provision, as well a the
Hudood laws promuigated in 1979 partake of the nature of mandting

absolute enactments. These provisions are not directory. An absolute

enactment is defined to be an instrument which must be obeyed or fulilled

exuctly. It is only in the case of a directory enactment that it may be o!-eyed
substantially. These constitutional provisions confer powers fo- the
enforcement of Hudood. 1t would be useful to refer to- another rlated
principle which was seitled long ago in re Dudlay Corporation (1382)8

QBD 86 (93,94) by Brett, L.J. wherein it was held that where legis lature

gives power to do anything, the legislature “means also to give the ublic -

body ail rights without which thie power woiild be wholly unavaiiable ”

»”
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C. REVISTONAL CUM APPELLATE JURISDICTION
77. It was hinted at thie bar that revisional power and not app« llate

power was conferred upon the Federal Shariat Court und.er Article 203DD
of the Constitution meaning thereby that the powers of the Federal St ariat
Court are limited. The arguinent is erroneous. It would be useful to re: »r to
reieyam prov‘isions relating to appeals and revisions as incorporated i1 the
Code of Criminal Procedure.

7Si Chapter XXXI of Part VII of the Code of Criminal Proce dure
deals with appeals. Section 404 of the said Code mandates that no aj peal
shall lie from any judgment or order of crimingl court except as prot ided
for by the Code or any other law for the time being in force. Sectior 412
commands that where an accused pérson has pleaded guilty and has been
convicted by a High Court, a Court of Sessions or Magistrate of 1% lass
on such plea, there shail be no appeal except to the extent or legalitv « f the
se;ltence. Similarly sections 413 and 414 do not permit appeals from setty
casesc/certain summary convictions. Section 417 deals with appeals in ases
of acquittal. Section 418 concedes that an appeal may lie on a matter ¢ ~ fact

as weii as inatter of law. Scotion 423 deals with powers of appeilate zourt

in disposing of appeals and section 426 deals with suspension of sen ence
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and release of appellants on bail during pendency of appeal. Sectior 428

enables the appellate court to take further evidence itself or direct it o be

recorded by the lower court. Under section 431, every appeél under se ction
411-A (2) or section 417 shall finally abate on the death of the accuse  and
every other appeal under this chapter (except an appeal from a senter ze of
fine) shall finally abate on the death of appellant.

79. It will be noticed that piecemeal power was given to app :llate
courts under twenty eight consecutive sections of Chapter XXXI o Part
V1I of the Code of Criminal Procedure. The power to enhance the sen ence
was however not provided in the chapter relating to appeals. Cl apter
XXXII of Part VII of the Codé of Criminal Procedure deals with
Revisional Jurisdiction. Section 439 singly enables the High Coirt to
perform any of the powers conferred on a court of appeal by viriue of
Se‘Cl‘Z'OI?S 423, 426, 427 and 428. This section also enables the revi:ional
court to enhance the sentence aftér providing an opportunity to the ac *used
of being heard. A comparison with Article 203DD of the Consti ution
snows that the revisional jurisdiction conferred upon Federal Shariat (ourt,

at constitutional plane, noi only encompass at one place the power that are

exercisad by an appeliate court under different sections of the Code Hut at
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the same time, in exercige of the same juricdiction, the Faderal S iatiat
Court in its capacity as the revisionai court, has the additional poten':al of

enhancing any sentence if, afier examination of the record of any case
decided by any criminal court, it is convinced that punishment aw arded

was scanty. It is for this reason that Article 203-DD of the Constitut on of

€

Islamic Republic of Pakistan conferred revisional jurisdiction alone nn the
Federal Shariat Court because powers of a revisional court are much wider
than that of the powers of an appellate court.

3C. Section 439 of the Code of Criminal Procedure, authori: es the
High Court to enhance the sentence of the convict in the exercise of
revisional jurisdiction. The Constitution could have been contcnt by
providing that the Federal Shariat Court Will exercise the same pov ers as
éonferred on High Court under section 439 ibid. But it was not d« ne for
the obvious reason that section 439 ibid places an embargo on the »owers
cf High Court to convert an order of acquittal into conviction while
exercising revisional jurisdiction. In the case of Muhammad Babar versus
Munammad Akram and three others, PLD 1987 Federal Shariat C »urt 38
{at page 41) it was held that the power of Federal Shariat Court t» order

1%

retrial remaing iniact uader the constituiiona) nrovisions because “th : Court
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may pass such orders as it desms fit.” However in appropriate cas:s, in
order to save time, expense, and harassment the Federal Shariat Cour may
straight away convict the accused, it after hearing him, it finds that th :re is
sufficient evidence on record to do so (Page 42 of the report)

1. - The corcept of Appeal is not unfamiliar to the Constit ition.
,—'ﬁ,rf,ic:}gs 185 and 203-F of ine Constitution confer appellate jurisd ction
upon the Supreme Court of Pakistan. Article 203DD of the Consti ution
does not confer appellate jurisdiction simplicitor upon the Federal S 1ariat
Court. it confers revisiqna} and other' jurisdiction. Appeal is a right
conferred upon a person ‘by a legislative instrument to move a su erior
tribunal against an order whereas Revision'is a privilege, prerog ative,
discretion and power conferred upon a Court to examine proce 'dings
conducted by a lower tribunal. Appeal is re-examination of case at j: dicial
level by a Superior Court. The object of appeal in contradistinct on to
revision under the Code of Criminal Procedure, is to examire the
correctness and legality of the impugned order. The powers vesting in this
Court under Article 203DD of the Constitution with regard to ary case
decided by any criminal court under any law relating to the Enforcerent of

Hudood are all in-coliusive in nature. A statuie may or may not cnfer a

3
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right of appeai but the Constitution ‘has provided a permanent remecy fOr
every aggrieved person to invoke revisional jurisdiction of this Corrt in
appropriate proceedings. Revision is a wider jurisdiction. This is wh: t the
head note of Article 203 DI) indicates. The term Revision inc udes

re-examination, re-assessment, carefu] reading over for correction and
in;provement. Holy Quran, in dyah No.90 Surah 16, An-Nahl er oins
Justice tempered with Kindness. The words in the Nass are AD[ and
IHSAN. The Federal Shariat Court has also to see whether justic:, as
tempered by kindness, has been done by the trial court. This power o " Ad/
with lasan is not prescrivbed upon fany Appellate Court in the Coce of
Criminal Procedure. It is therefore abundantly clear that wide powers 1ave
been conferred upon the Federal Shariat Court by way of revis onal
jurfisdiction to do complete justice according to relevant Injunctior s of
Islam in cases decided by any criminal court under any law relating t. the
| enforcement of Hudood.

8Z. It would be advantageous at this stage to look up the mez 1ing
and scope of the technicai term #evision in tegal parlance.

&3. The term Reviston is wider in meaning and scope thar the

03 —.

ferm Appeal. The term Revision ziso includes revision of statutes which in
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substance is the re-examination of laws. It is different from an amendi ient.

It implies re-examination and restatement of law. Reference volume 5-A

of WORDS and PHRASES. Permanent Edition. The well known ook

entitled: STATUTORY CONéTRUCTION by Crawford publiéhfd by
P»alkistan Publishing House records at page 184: that the “Legislators are
often authorized by conétitutional provisions to revise and to restate e | the
statute law of a general and permanent nature of the state up to a c rtain
date, in corrected and improved form”. This,l:egislative fgnction has been
conferred on the Federal Shariat Court to undertake examination of la'vs on
the touchstone of the Injunctions of Islam. This is precisely the jurisd ction
of the Federal Shariat Court under Article 203D of the Constitutior. The
Court at the same time enjoys the jurisdiction under Article 203D i»id to
examine any law on its own motion. There could be cases when the court is
~ called upon to exercise its jurisdiction under both the articles in one a\d the
same case. This special type of jurisdiction is 'enjoyed only by the F.deral
Shariat Court in the judicial hierarchy of Pakistan.

84. In this view of the matter | am of the confirmed view tl at the

Lo,

zbsernice of the word “appeal” does tiot in any way limit the widest p« ssible

worisdiction of the Federal Shariat Court conferred upon it by viriue of

P —————————




hariat Petition No. 1,1 0f 201C

Shariat Patiuion i6o. 21 of 2067
Shariat Petition No. 1/1of 2007 &

103

Article 203 DD of the Constituiion which enables it to call for and exam ne
the wesord of any case decided by any criminal court under any m

relating 10 the enforcement of Hudood. In fact very wide powers have b en
conferred upon this Court by virtue of just one Article of the Constitut on
without enumerating twenty eight sections in quick succession as has b :en -
done in Chapter XXXI of Part VII of the Code of Criminal Procedure. ’ ‘he
Federal Shariat Court would, in view of this constitutional provis: on,
exercise widest possibie jurisdiction m cases decided by any criminal cc urt
under any law relating to an offence covered by the term Hudood. All the
recognized incidents of the term' Appeal have been included in the pov ers
conferred upon Federal Shariat Court by Article 203-DD of the
Constitution under the}so called title Revision. The Constitution does not
concede such broad based revisional powers to the High Courts. The
revisional jurisdiction of a High Court is certainly dependent upon an
enabling provision in the Code of  Criminal Procedure which can be

omitted, altered, substiluted, or even restricted by ordinary legisle ive

mLasire.

The revisional jurisdiction conferred upon Federal Sh: riat

Lot by Article 203-DD of the Constiiution is not a mere power but s in
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essence a sacrosanct duty because the 5aid constitutional provision spr aks -
n terms of enforcement of Hud@d. Reference in this context may be r ade
profitably to the following seven Nusoos in quick succession ie. 4 ‘aat
No.43 through 49 Surah 5, Al-Maidah which enunciate the principle:-

Enforce the Injunctions of Quran and judge people
according to the mandated provisions.

This principle has been mentioned seven times in these Ayaat of loly

Quran. This repetitive emphasis is a pointer towards the signific ince

attached to the implementation of Injunctions of Islam. These verses “vere

addressed to the Holy Prophet (PBUH) which means that it is the duty of a
Muslim State to enforce these principle/injunctions. Translation of the said
seven Ayaat is as follows:-

“Yet how will they appoint you a judge when they have
the Torah with them, wherein there is Allah’s judgment
and still they turn away from it? The fact is, they are not
believers.”

“Surely We revealed the Torah, wherein  there is
Guidance and Light. Thereby did Prophets- who had
submitted themselves ( to Allah) - Jjudge for the Judaized
folk; and so did the scholars and jurists. They judged by
the Book of Aliab for they had been entrusted te keep it
and bear witness o it. So, {O Jews), do not fear human
beings but fear Me, and do not barter away My signs for
a trivial gain. Those who do not judge by what Allah

has revealed are indeed the unbelievers.”

“And therein We had ordained for them: “A life for a

life, and an eye for an eve, and a nose for 4 nose, and an

/8

’
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ear for an ear, and a tooth for a tooth, and for all
wounds, like for like. But whosoever foregoes it by way
of charity, it will be for him an expiation.” Those who
do not judge by what Allah has revealed are indeed the
wrong-doers.”

“And We gent Jesus, the son of Mary, after those

Prophets, confirming the truth of whatever there still
remained of the Torah. And We géve him the Gospel

wherein is Guidance and Light, and which confirms the

truth of whatever there still remained of the Torah, and

a Guidance and Admonition for the God-fearing.”

“Let the followers of the Gospel judge by what Allah
has revealed therein, and those who do not judge by

what Allah has revealed are the transgressors.”

“Then We revealed the Book to you, (O Muhammad),
with Truth, confinning what-ever of the Book was
revealed before, and protecting and guarding over it.
Judge, then, in the affairs of men in accordance with the
Law that Allah has revealed, and.do not follow their
desires in disregard of the Truth which has come to y(;u.
For each of vou We ha.vé appointed a Law and a way of
life. And had Aliah so willed, He would surely have
made you one single community; instead, (He gave
each of you a Law and a way of life) in order to test you
by what He gave you. Vie, then, with one another in
good works. Unto Allah is the return of all of you; and
He will then make you understand the truth concerning

the matters on which you disagreed.”

“Therefore, judge between them, (O Muhammad), by

what Allah has revealed and do not follow their desires,

3

\



Shariat Petition No. 1/1 of 2010
Sharigt Peiition No. 3/16f 2007
i

o

shariat Petition No. 1/1 0§ 2057 &

O

106

. and do not follow their desires, and beware I¢st they
tempt you away from anything of what Allah has
revealed to veu. And if they turn away, then know well

that Allah has indeed decided to afflict them for some of

their sins. For surely many of them are

transgressors.”(EEmphasis added)
It 13 for the purposes of correcting miscarriage of justice, doing substar tial
justice, remeving any illegality or pef\fersity that the Federal Shariat Curt
has been clothed with vast powers under the title of Revisional Jurisdic:ion.
One of the fundamental object of this jurisdiction is that the Federal Sh .riat

Court would watch caretully that no Injunction of Islam relating to the
enforcement of Hudood is violated in any case by virtue of any ordcr or

decision by any criminal court exercising power under any law.

86. Existence of law is not sufficient. It is just one aspect of

administration of justice. The emphasis of Holy Quran is in fact ipon

enforcing the law. Constitution, in particular, has laid emphasi: on
en__(forcement of Hudood. Chapter 3A of Part VII is the solitary ins'ance
where the Constitution speaks in terms of enforcement. This eleme 1t of
enforcement only in relation to Hudood, according to the Constitutic n, is
the exclusive domain of Federal Shariat Court through revicional

urisdiction.
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37, Jurisdiction is the power t¢ hear and determine the cas<s as

well as power to eniertain an action or petition or any other proceed ngs.
The term jurisdiction, therefore, connotes authority and power to act in a

giver matter. The jurisdiction of the Federal Shariat Court under A:ticle

203 DD not only refers to the power to éxamine the record of any case

pending in a criminal court but also enables it to examine the propric y of
any decision or order passed by any criminal court under any law reliting
toqEnforcement of Hudood. The word any means all, each and every case
pending or decided and egch law under which the criminal Court :akes

cognizance of a matter. The term any case used in Article 203 I'D is

therefore very wide and includes any matter which is within the nitial

cognizance of the criminal trial court. Any case therefore means any s 1atter

under any law connected with the Enforcement of Hudood.

88. Even otherwise, as stated earlier, the appellate power over
orders passed by court of Sessions in maiters relating to Hudood, once
conferred upon this Court under Ordinance VII of 1979 could 10t be
disturbed through Act VI of 2006 by transferring Hitdood Offences to
Pakistan Penal Code. This is an inroad by subordinate legislation in the

realiny of constitutionai provisions coiitained in Ariicle 203 A, sub-/# rticles

\3
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(1) and (3) of Article 203DD and Article 203G and consequently of no

legal effect.

D. TERMS: ANY CASE, ANY COURT AND ANY LAW

89. The word any has been used four times in Article 203 DD of

the Constitution. In clause (1) the words are: “of any case,” “any criminal
court” and “under any law” while in clause (2) the words used are: “in any
case”. This calls for determination of meaning of the word any. Mr. Justice

Zaffar Hussain Mirza, in the case of Inamur Rehman vs. Federation of
Pakistan reported as 1992 SCMR 563 at 587, with regard to the meaning of

the term ANY observed as follows:-

“These expressions are of very wide amplitude. The
term “any” according to the Black’s Law Dictionary
(Fifth Edition) page 86 means: one out of many; an
indefinite number; one indiscriminately of whatever
kind or quantity. With reference to case law it has been
stated: Word “any” has a diversity of meaning and may
be empioyed to indicate “all” or “every” as well as
“some” or “one” and its meaning in a given statute
depends upon the context and the subject-matter of the

statute.”

The word “any” as employed in Article 203DD has been expressed without

any gqualification. The word ahy in the coafext in Articie 203DD would

B —




. N T
Shawisk Pevivisn Na, 37/
3

Shariat Petition No. 1/

169

mean: any person. any court or any law under which a tnal or proceec ings

as regards offences relating to Hudood are being held or have Heen

concluded. The word any is wide enough te include every case, covere 1 by

tne term Hudood or relaied to Hudood and would also cover situs ions
when any case is sought to be transferred in the manner and circumst: nces
‘viéuaiiied ‘o? .sectiyons 526 and 528 of the Code of Criminal Proce lure.
The three terms i.e. “any law”, “any criminal court” and “any law” as used
in Article 203DD not only tend to enlarge the amplitude of the term
Hudood but lay emphasis on the fact that all type of proceedings rela'ed to
offences covered by the meaning gnd scope of the term Hudood +ould
remain the exclusive preserve of the Federal Shariat Court. There i1s no
earthiy reason to exclude any one matter connected with the procecdings
undef Hu:cldod laws froni the jurisdiction of this Court. The term “ary” in
its meaning and scope, has been discussed inter-alia in the followin ; four
precedents which may be consuited to appreciate that the word “ary” as
usad in Article 203 DD is a word of “expansion indicative of wid'h and
ampiitude sufficient to bring within the scope and ambit of the words it
saverned, all that conid possible be included in thern.”

i. Ch Zahoor Elaki MINA vs {hic State

PLD 1977 SC 273
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ii. M. Amjad vs Commission of Income Tax and two others

1992 PTD 513

iii.  NWFP vs, Muhammad Irshad
PLD 1995 SC 28!

iv.  Commission of Income Tax vs. Media Network
PLD 2006 Supreme Court 787
In conclusion it may said that term criminal court used in Article 2C3DD is
not restrictive in the sense as mentioned in section 6 of the (ode of
Criminal Procedure. It means any court exercising criminal juri. diction

under any law of the land relating to an offence in the domain of / ‘udood.

The term criminal court extends to every category of Courts, Tribinals or

Authorities competent under any law of the land to try and decide :ases in

which the offence complained of pertains to Hudood.

E. TERM: ENFORCEMENT OF HUDOOD

3

90. Article 203-DD of the Constitution of the Islamic Rej ublic of
Pakistan confers revisional and other jurisdiction on the Federa Shariat

Court. Following is the text of Article 203DD.

“[203DD. (1) The Court nizy calt for and examine U e record

of any case decided by any criminal court under any law °

relating to the enforcement af Hudood for tae pt-pose of
satisfyir.g itsell as to the corveciness, legality or prepriety of

anv finding, sentence or order recorded or passed by, and as to

3
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the regularity of any proceedings of, such court and may,
when calling for such record, direct that the execution >f any
sentence be suspendéd and, if the accused is in confin ment,

that he be releazed on bail or on his own bond pendig the

examination of the record.

(2) In any case the record of which has been cal ed for
by the Court, the Court may pass such order as it may d--em fit

and may enharce the sentence:

Provided that nothing in this Article shall be dee ned to
authorize the Court to convert a finding of acquittal intc one of

conviction and no order under this Article shall be mad: to the
prejudice of the accused uniess he has had an opport: nity of

being heard in his own defence.

(3) The Court shall have such other jurisdiction as may

be conferred on it by or under any law.]”

Before we discuss the philosophy and purport of this Article let us
summarize the extent and scope of the powers bestowed upon the Federal
Shariat Court by this Article. The following issues appear to h:ve been -

coniemplated:-

The jurisdiction of the Court in respect of enforcement of

Hudood,
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The responsibifity of the Court to satisfy itself as to the
correctness, iegality and propriety of any finding, sentenct or

order racorded or passed by any court;

The power of the Court to decide the regularity or other\/ise

of any proceedings related to enforcement of Hudood;

The power of the Court to direct suspension of any sent-nce

awarded in cases relating to Hudood;
Power of the Court to release any accused on bail;

Power of the Court to pass any order it may deem it in

relation to any proceeding related to the enforceme:t of

Hudood,

Power of the Court to enhance any sentence passed b any

court in relation to Hudood; and

Any other jurisdiction conterred on the Court by or undcr any

law.

A cursory glance over the contents of Article 203-DD clearly estal lishes

that the framers of Chapter 3A of Part VII of the Constitution perce.ved a

quch broader role for the Federal Shariat Court in relation to Hudcod . Tt

was an all-inclusive role which is ceriainly wider than mere cus omary

appeilaie jurisdiction. Revisional power granied to the High Court: under

3
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section 439 of the Code of Criminal Procedure can be interfered with by

routine legislative measure through ordinary routine process of amendm :nt

or even repeal. A bill, in order to amend the Constitution, is passed onl ' if
“votes not less than two-thirds of the total membérship of the House”, fiom
where the Bill has originated and also “iwo-thirds of the total members nip
of the tiouse ito which it has been transmitted” have been securec as
provided in Article 248 of the Conétitution. But this is not the cas: in
relation to other laws which may be amended, repealed or enactec by
Simepie majority. The Constitution has made it certain that the Revisi »nal
jurisdiction conferred upon the Federal Shariat Court by it is taken ot of
the scope of ordinary legislative functions of Majlis-e-Shoora. The
Constitution conceded not only wide powers to the Federal Shariat C ourt

but it proceeded to protect these powers from the vicissitude of legisl tive

procedure prescribed under Articie 70 of the Constitution. Additionall ' the

Constitution proclaimed that Federal Shariat Court shall have such sther

jurisdiction as may be conferred upon it by or under any law. The

«

consequence of this provision of the Constitution is that the Governme nt or

the Legislature has been restrained firstly from omitting any item fro:n the

nrescribed jurisdiction of Federal Sheriat Court in matters relatig to

3
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Hudood, and secondly the additional power which may subsequently be
included in the jurisdiction of this Court under sub-Article (3) of Art cle

203DD will be of the nature that it cannot be taken away by rou ine
legislative measure. The additional jurisdiction, whenever conferred wc uld

be

9]

aved by constitutiona! provision. The Constitution command: in
unaﬁnbiguous terms that Federal Sharfar Con;xrt shall, to the exclusion of any
other court in Pakistan, have exclusive jurisdiction to control, supervisc and
streamline the process of the enforcement of Hudood under any law by
a}z; court  or judicial forum. In Artic}e 203DD the term usel is
“enforcement of Hudood” and not mere fudood. The word enf rrce,

according to Oxford, Advanced Learner’s Dictionary means: to make sure

that people obey a periicuiar law or rule. to make something happ:n or

force somebody to do something. The word enforcement consists o two

parts. Part one is eaforce and part two is ment. The portion men is a
suffix. According to Oxford Dictionary this suffix means: the actin or
re’suit of. In this context the word enforcement means the actin of
making sure that people obey the Islamic law relating to Hudood r the

restli of making sure that pecple obey the law. The intent of the 2 1ithors

of this constitufienal peovision is clear i confers wider powe:s and

/oS

!
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jurisdiction on the Federal Shariat Court so that not only the enforccment

or implementation of Hudood law is ensured but judicial guéran ee is
provided to ensure correctness, iegality and propriety as well as reg:tlarity
of proceedings in relation to the enforcement .of Hudood as prescriced by
Injunctions of Islam in the administration of criminal justice with a view to
protecting Din, Life, Inteliect, Progeny and Family as well 1s the
legitimately acquired property of the citizens and the people of Pz«istan.
The positive law must be aimed at protecting and advancing the obj :ctives
of Shariah so as to ac'nigve a correct and proper enforcement of F udood.
Laws have to be implemented in that spirit. The Constitution author zes the

Federal Shariat Court to interfere and exercise its jurisdiction in a1y case

from any criminal court under any law with a view to ensurng the -

correciness, legality and propriety of such implementation. Tk word
enforcement has been used by the constitution only in relation to offences
“relating to or covered by the term Hudood. This is clearly wider ex yression
and includes all those steps which may technically be termed as : ppellate

turisdiction.

-t

5,

the intent and purport of Article 203-DD is to provide a singlé and a central

Wlhaieyer has been siaied above demonstrates very ¢l arly that -
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© judicial forum which should have exclusive jurisdiction of ensuriig
correct, legal, proper and regular enforcement of the laws of Hudod

throughout Pakistan. The word “revisional” appearing in the head note of

Article 203-DD has not been used in narrdw and limited sense but it [ as -

been used in a broader sense.. The right of appeal is conceded to an
aggrieved party whereas Revision is conferring of power, privilege ¢nd
disctetion upon the Court to undertake examination of proceeding 0" a
lower tribunal on the application of an aggrieved person or on its motior. If
this article is read with articles 203-G and 203-GG, it establishes bey«nd
any shadow of doubt that revisionary power includes the appellate pov ers
in relation to Hudood laws and the enforcement of Hudood vest in the
Federal Shariat Court to the exciusion of any other court in Pakistan. "he
words “any power or jurisdiction in respeci of any matter within the pc ver
and jurisdiction of the Court” in Article 203G makes it abundantly ciear
- that no court will exercise appellate or revisional jurisdiction in ma ters
i;eiatiz'ig to enforcement of Hudood except the Federal Shariat Court. The
power of a High Court to reverse an order of acquittal into convictior , on
appeal, is stipulated only under seption 417 of the Cede of Crin inal

Procedure but this power which a High Court enjoys under a legislitive

W)
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instrument is conferred upon the Federa! Shanat Court speciﬁcally thro 1gh

a superior piece of legislation ie. the Congtitution. The Constitu ion

authorizes the Court 1o convert an order of acquittal into conviction. The .

Constitution therefore preserves and consolidates all the legally
conceivable powers and jurisdiction in Federai Shariat Court in all ma ters
elating to the enforcement of Hudood which any other court may € 1joy
collectively as an appellate and revisional court under ordinary law.

92. Be it the Psalms of David, Gospel of Jesus, Tablets of M oses

or the Scripture revealed upon Muhammad PBUH, Allah Almighty nade

His promise abundantly clear that the weak and the oppressed, the neek |

and the browbeaten shall inherit this earth. Allah was Gracious to hose
who were oppressed in the land and in His infinite mercy, He made them
leaders of humanity and helped them succeed to the resources c: this
world. The Righteous servants of God, in turn, uphold the g iding
principles and permanent values ordained and preserved in the Revclation

and come forward to implemeni the regulations proposed by the Lord

{veator. They de not hesitate to implement and enforce the injur ctions

orescribed by Allah. Reference in this context may be made to Ayc at No.

133 and 165 of Surah No.6, Ayaat No. 100, 130 and 134 of Surak No. 7,

e —————————
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Ayah No. 14 of Surah No.13. Ayah No. 57 of Surah No.11, Ayaat Nc 11

and 105 of Surah 21, Ayah No.55 of Surah 24, Ayah No.62 of Surat. 27,

Ayah No.5 of Surah 28, Ayah No.39 of Surah 35, Ayah No. 26 of St rah

38, Ayah No.38 of Surah 47, Ayah No.7 of Surak 57, Ayah No.4 . of

Surah 70.

F. FOUNDATION AND SCOPE OF ARTICLE 203 D

3. The basis of Article 203 D can be traced to Ayaa: 59

through 65 of Surah 4, An-Nisa. The meaning of these Ayaat s as .
follows:-

“0 ye who believe!

Obey Allah, and obey the Apostle,
And those charged

With authority among you.

If ye differ in anything

Among yourselves, refer it

To Ailah and His Apostle,

Ifye do believe in Allah

And the Last Day:

That is best, and most suitable
For final determination.”

“Hast thou not turned
Thy vision to those
Who declare that they believe
In the revelations
That have come to thee
And to those before thee?
Their (real) wish is
) To resort together for judgment
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(In their disputes]

To the Evi! oneg,

Though they were ordered
To reject him.

But Satan's wish

Is to iead them astray

Far away (from the Right}.” m

When it is said to them:

“Come to what Allah hath
revealed.

And to the Apostle”:

Thou seest the Hypocrites avert

Their faces from thee in disgust.

How, thien, when they are

Seized by misfortune,

Because of the deeds

Which their hands have sent forth?
Then they come to thee,

Swearing by Allah:

“We meant no more

Than good-will and conciliation!

“Those men,- Allah knows
What is in their hearts;

So keep clear of them,

But admonish them,

And speak to them a word
To reach their very souls.”

“We sent not ar Apostle,

But to be obeyed, in accordance
With the Will of Allah.

If they had only,

When they were unjust

To themselves,

Come unto thee

And asked Allah's forgiveness,
And the Apostle had asked
Forgiveness for them,

They would have found

Allah indeed Oft-Returning,
Most Merciful.”

“Rut ng, by they Lord
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They can have
No (real} Faith,
Until they make thee judge
In al: disputes between them,
And find in their souls
No resistance against

. Thy decisioiis, but accept ‘
Them with the fullest conviction.”

A perusal of these Avaat shows thar the following two standards | ave
been A‘identii"ied by Holy Quran for the resolution of disp 1ites
particulérly bétween the citiienry and the Stafe:-

(i}  The first point of feference is the Word of Gi d;

(i)  The second point of reference is the Sunnat. of

- the Holy Prophet PBUH;

These who deny this procedure/proéess are termed hypocrites by iloly
- Quran. The nutshell of Ayah 62 Sqrah 4, An-Nisa and Ayaat 47 thrcugh
52 is that those who do not observe what Allah or His Chcsen
Messeriger PBUH has ordained may fall in the category of Munafic een
i.e. the hypocrites. This is the situatipn which a-believer would cert: inly
avoid in all circumstances.

94, The message of the above mentioned seven Ayaat of Si rah
4 i= restated with full vehemence in Ayaat 43 through 50 of Surak &, Al-

‘Meida whose transiation has beep referred to in a section of this
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judgment. The nutsheli of the Bivine verdict in these Ayaat s that

those who do not judge between people in accordance witl: what

L

has heen revealed are Disbelievers, Wrong-doers and Evil-li ers. It
is in this background that Arcticie 203D and Article 227 of the
Coustitution of Isiamic Republic of Pakistan has to be unde-stood,
appreciated, construed, i‘nt‘erpreted and implemented..

95. Ayah 49 of Surah 5 ;as well as A_yah 65 of Surah 4 leclare
and direct in very vivid terms:-

“So Judge between them by what Allah has Revealed *
(AND})

“But nay, by the Lord, they will not believe (in trut1) until
They make thee (0 Muhammad) a Judge of whit is in
dispute between them and find within themse ves no
dislike of that which thou (O Muhammad) decid:d, and

submit with full submission.”

96. Article 203D of the Constitution provides a p -actical

mechanism to:

L4

a).  ensure implementation of the mandate contained ir Article
227 of the Constituticn that 15 law shall be enacted which is rej ugnant

to the injunctions of islam contained in Holy Quran or Sunnah;

-y
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b). achieve the goal, visualized in clause three of Objec ives
Resolution that the Muslims shall be enabled to order their lives i1 the

individual and collective spheres in accordance with the teaching: and

‘requirements of Islam as set out in the Holy Quran and Sunnah, an 1

¢l provide machinery ai national level not throug: an
ordinary piece of legislation but through the agency of the
fundamental law qf Pakistan by way of creating a Superior lourt
with exclusive jurisdiction to undertake solemn exercise of ad: pting

the Statute Book of Pakistan with Injunctions of Islam.

e

97. The reason that a constitutional provision has empo: vered
the Federal Shariat Court to examine laws on the touchstcne of
injunciicns of Islam can be traced to Ayah €5 of Surah 28, Al Qasas
which proclaims thac Aliah nlxade the teacﬁings of Holy Quran b nding
upon the believers. The other reason is furnished by Ayah 23 St rah 3,
Ale-Imran, Ayah 105 Surah 4, An-Nisa; Ayaat 44, 47 Surah 5, Al-M cidah;
Ayah 114 Surah 6, Al-Anam. All these verses proclaim that >eople
should e judged according to the teachings and principles J anded
over by Revelation. Still another reasons is that the Holy Quran

proclaims itself as FUROAN Le. Distinguisher. In other words Curan is

3

-

\




Shariat Petition No. 1 /1 6f 2010
Shariat Petition No. 3/1 of 2007
Shariat Petition No. 1/} of 2007 &

123

the litmus test. Human conduct in Muslim societies should nct be

apposed to the spirit and té;-ichings of the Holy Book.

G. DECISIONS OF FEDERAL SHARIAT COURT

98. The criteria for resolving conflicts among people at ju licial
level is best illustrated by the instructions given by Holy Prophet : BUH
to Maaz bin Jabel on the eve of his appointment as Governor of Y: men.
- Decisions were to be given in the light of Injunctions contained ir Holy
Quran and if no guidance was available in the primary source, the
judgment was to be based upon the ggidihg principl‘es provid :d by
Sunnah and in the absence of any precedent or Injunction availasle in
the above two basic sources, then the judge was to undertake [ tehad
i.e. application of mental faculties to the maximum in resolvirg the
" issue without violating the spirit of guiding principles provided ty two
primary sources. This was the first occasion when the term ljtehc 4 was
employed in the realm of administration of justice by 4 Comparion in

the presence of Holy Prophet PBUH who approved it whole hea tedly.
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This was the time and occasicn when the exercise of Ijtehad fo; the
resolution of disputes received formal sanction. From that } oint

onward ljitehad piayed an important role in the evolution of Isi imic —

jurisprudence and the administration of justice.

99. A careful reading of Article 203 GG as well as Articlcs 189
and 201 of the Constitution indicates that the Federal Shariat Court is
not bound even by its own decisions. There is no institutionalized taqlid
in so far as this Court is concerned. It is the continuation of th2 time
honoured practice in Muslim Societies that the judges were not bound
by previous decision in mattes within the ambit of uncovered fie d. The
reason was simple: in the given circumstances of a situation wien no
legal provision was available fo resoive a controversy, an efort to
discover a remedy was resorted to by undertaking ljtehad in the larger
interest of Justice. justice is inde;:d reiated to the restoraticn o rights.
Resclution of huinai problems does not brook a vacuum. A stil better

view is always possible on account of practical experience gaincd by all
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the stakeholders in the administration of justice particularly on account

of change of conditions and circumstances. Human thought s not

stagnant. Human mind is a dynamic faculty. It progresses and de relops
by experience. The process of development and evolution is or going.
This course is not static. Injunctions of Islam do not enjoin nega‘ion of
movement. Isiamic teachings beckon a per.son to look forward for a
better future.

100. It may be usetul to refer Ayah 46 Surah 34, Saba v hich
gives primacy to the thought process and the element of scri tiny,
examination, analysis and reflection. This is precisely what the Holy

Quran describes as:

(Osval) 885 () oliat ) Jaad (5 5aT5) S\

Translation of Ayah 46 is as under:

“Say to them, (O Prophét): “I give you but one
counsel: stand up (for heaven’s sake), singly
and in pairs, and then think: what is it in your
combanion {to wit, Muhammad] that cculd be

deeimed as madness?” He is nothing but a

-
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warier, warniig you tefore the coming of a

grievous cnastisement.” (Emphasis added)

101 The Superior Courts, particularly in matters relatin3 to
Islamic jurisprudence, are under an obligation to develop law ir the
light of Injunctions of Islam as laid down in Holy Quran and Surnah.
Exercise of Ijtehad vimplies that the Courts are not bound by one

interpretation in the uncovered field for all times to come. Wisdor: and

saner counsel is the common heritage of humanity. The net rest It of

incorporating Article 203GG is that any decision of the Federal Sh riat
Court in exercise of its jurisdiction, is binding on a High Court and ¢ n all
Courts subordinate to such High Court. The trial courts are subord nate
té provincial High Courts with the ‘result that the findings of Federal
Shariat Court, as regards its jurisdiction over trials relatin; to
enforcement of fiudood as well as its interpretation and decisions shall
be binding on previncial High Courts and the courts subordinate t) the

High Lourts.
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102. Another aspect is worth considering. Let us first examine

the language of Articles 189 and 201 and then read Article 203GG:-

“189. Any decision of the Supreme Court shall,

to the extent that it decides a question of law or
is based upon or enunciates a principle of law,

be binding on all other courts in Pakistan.

“201. Subject to Article 189, any decision of a
High Court shall, to the extent that it decides a
question of law or is based upon or enunciates a

principle of law, be binding on all Courts

subordinate to it.

“203GG. Subject to Articles 203D and 203F, any
decision of the Court in the exercise of its
jurisdiction under this Chapter shall be binding
on a High Court and on all courts subordinate
to a High Court.”

(Emphasis added) .

103. The phrase “to the extent that it decides a question of law
or is based upon or enunciates a principle of law” mentioned in the

" first two articies is conspicuous by omission in Article 203GG. It
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therefore means in very clear terms that the ratio as well as dictc ina
judgment of the Federal Shariat Court is binding upon the four

-

provincial High Courts as well as all the courts throughout the co intry

as these courts are subordinate to one or the other High Courf Any
judgment, order or decision delivered, passed or given by a High Court
or a court subordinate to a High Court, cbntrary to ‘the decision of
Federal Shariat Court will be a jngment per incuriam. The Su} reme
Court of Pakistan, in the case of Dr. Munawar Hussain, referrad to
above, while dilating upon the jurisdiction of the Federal Shariat Court
t;nder Article 203DD had held that High Court had no jurisciction
under section 561-A of the Code of Criminal Procedure and Artic e 199
of the Constitution in matters which fell within the jurisdict on of
Federal Shariat Court. Decision of the Higﬁ Court in such matte 's was
declared as Coram non judice. This jurisdiction of the Federal {hariat
Court therefore is exclusive in nature and is not shared by any st perior
Court/Tribunal creaied by the Constitution. Reference may be n ade to

e foilowing reports.

i, 7aheer ud Din versus. The State
1992 SCMR 1718 (at page 1756)

v3
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RN~

“The Chapter 34 of the Constitution was inducted ir
the Constitution on 26% May, 1980. It contain:
Articies 203A to Article 203]. The Article 203A of th
Constitution lays down that the provisions ©°
Chapter 3A shall have effect notwithstandin ;
anything contained in the Constitution. Furthe-
Article 203G provides that “Save as provided i1
Article 203F, no Court or tribunal, including th2
Supreme Court and a High Court, shall eﬂtertain any
proceedings or exericise any power or jurisdiction 12
respect of any - matter within the power «(r
jurisdiction of the Court”.

These provisions when read together, wou d
mean that a finding of the Federal Shariat Court, if
the same is either not challenged in the Shariat
Appeliate Bench of the Supreme Court or challengd
but maintained, would be binding even on tie
Supreme Court. Consequentiy, the above giv:n
findings of the Federal Shariat Court cannot Je

ignored by this Court.”

Aurangzeb versus Massan

1993 CLC 1020 (at page 1023)

“ludgments of the Supreme Court, its Shaiiat
Appellate Bench and Federal Shariat Court w:re
binding on other Courts, by force of a Constitutic 1ai
mandate. The act of a Court in disagreed of ‘he
judgments of the above Courts was denuded of legal
authority and was clearly equivalent tc an act
without iawful authority and jurisdiction.”

Lafiz Abdul Waheed versus Mst. Asma Jehangir
PLD 2004 Supreme Court 219 (at page 230)
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“The argument is fallacious. The Federal Sharia:

Court is itself the creation of Chapter 3-A. Article
203D confers, what may be described as origina

jurisdiction on the Federal Shariat Court. Under thi:
jurisdiction, the Federal Shariat Court, on its owr

motion or on the petition of any citizen of Pakistai

or Federal Government or a Provincial Government

can examine and decide the question whether or no

any law or provision of law is repugnant to th

Injunctions of islam as laid down in the Holy Quras

and the Sunnah of the Holy Prophet (PBUH). Articl:
203DD empowers the Court to call for and examin:
the record of any case decided by any criminal Cour:
under any law relating to the enforcement cf
Hudood for the purpose of satisfying itself as to th:
correctness, legality or propriety of any findinj,
sentence or order recorded or passed by any suc
criminal Court. Sub-Article {3) of Article 203DD lays
down that “the Court shall have such other
jurisdiction as may be conferred on it by or under
any law”. It may be noted here, that right of appe. |
was provided to the Federal Shariat Court by addir g
second proviso to section 20(1) of the Offence of
Zina (Enforcement of Hudood) Ordinance, 1979
(hereinafter to be referred to as “the Ordinance)”, n

the year 1980.”

104. Sub-Article {9} of Article 203E of the Constitutior makes

the things further clear. It states:
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“The court shall have power to review any decision ¢ iven

or order made by it".

This power of review is not subject to any Act of Parliament like A ticle
188 which confers power of Review upon the Supreme Court ¢ 1 the

following terms:-

“The Supreme Court shall have power, subject t the
provisions of any Act of Majlis-e-Shoora (Parliament] c nd of
any rules made by the Supreme Court to review any

judgment or any order made by it.”

(Emphasis added)

It will be noticed that the High Courts have no Constitutional ma 1date

to review its orders or judgments. The power of review is conf rred

upon the High Courts by operation cf subordinate legisl stion.

Reference: Section 114 read ‘with Order XLVII of the Code o: Civil
Procedure.

105. The vast power of review conferred upon the Fcderal
Shariat Court is in effect the acceptance of the principle of IJTIH:.D for
the deveiopment of islamic Jurisprudence through the agency of this
Court of original jurisdiction. Tt;e objective in conferring this rower
upon the Federal Shariat Court has it genesis in Ayah 17 Surah 3, Ar-

Rad, Holy Quran:
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i~

Thus does Allah depict truth and falsehood. As for
the scum, it passes away as dross; but that whict
benefits mankind abides on the earth. Thus doe:

Allah explain (the truth) through examples.

The decisions of the Federal Shariat Court are supposed to clean:

the existing law of any dirt or possible trash.

106. The. constitutional mandate of review is quite wide in s .ope. It
includes the power of revisiting, on its own motion, any decision given or

order made by itself. This is evident from the cases of Hazoor Bu» versus

Federation of Pakistan reported as PLD 1981 FSC 145 decided on 21

March, 1981 but reviewed by this Court on 20" June, 1982 in t1e case

entitled Federation of Pakistan versus Hazoor Bux and 2 others PL D 1983

FSC

18

55.

107. The historic opening words of the first Ayah o Surah
* Mujadilah is very significant as it is the solitary instance in the history
of revealed literature where a woman, aggrieved by an iithuman

custom, having the force of law, entered a caveat. Her rights s a wife

had been suspended unilateraliy by oral pronouncement mad ? by the -

husband. She lodged a protest before Muhammad (PBUH), the head of

the nascent Islamic pelity, because she knew that Aliah thrcugh His
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Apostle had the power to promulgate, amend, change, alter, subst tute

or even repeal any prevalent rule or custom having the force of law.

Her supplication was answered. The prompt revelation proclaimec :

“O protesting lady! Your petition has been heard.”

This declaration is preserved in Holy Quran as Ayah No.1 Surah 5, Al-

Mujadilah. The following principles of law can therefore be ded iced

from this very Injunction of Islam:-

1.

i,

iv.

V.

vi.

Right of protest is conceded to an aggrieved person;

Every person aggrieved of aninhuman rule, law, custo n or
practice, having the force of law, has a right to g2t it
reviewed by comp]étent authority;

The aggrieved person in such a situation should have free
access to justice;

The aggrieved person shall have the right of audien :e at
the time of initiating the complaint;

The Authority is under an obligation to probe intc the
complaint and may for that purpose unde take
examination of any impugnedllaw or practice;

The Autherity must examine the issue and deliver a

speaking aid an effective order; and
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vii. The Authority, may in the facts and circumstances of the

case not only introduce necessary amendments in law

but may alsp provide a remedy to rectify the wrong.
108. In this view of the matter the creation of Federal Sh:.riat I
Court is in fact practical realization of the remedy contemplate 1 by
Holy Quran for persons éggrieved by anti-people laws and inhuman
practices having the force of law. The Federal Shariat Court, in exe ‘cise
of its jurisdiction under Article 203 D, in‘fact discharges the oblig: tion
imposed by Ayah 103 of Surdh 3, Ale-Imran because the pow«r to
declare a law to be in conflict or otherwise to the Injunctions of Islam
~ is not only a message to the people to follow what is good and « void
what is wrong. The yardstick to determihe what i; good or bad
according to Muslim belief, is certéinly the Revealed principle.

H. FEDERAL SHARIAT COURT AND COUNCIL OF ISLAMIC 1D :0LOGY

199 - Allama Dr. Muhammad Igbal, tke philosopher poet of East,
gave considerable thought to the question of reconstruction of mcdern

Islamnic jurisprudence during the second and third decade of twes tieth
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century. This is evident from his letters to Sahibzada Aftab A mad
Khan, Secretary Muslim Educational Conference dated 4 June, 1925

wherein he also discussed the scheme then under consideration f Dr.

Arnold. Allama Igbal was of the view that th;e right to undertake | tehad
should be conceded to the Muslim Parliament but he wa: also
conscious of the fact that technical assistance should be available to the
legislative bodies to ensure correct interpretation and enforcem ent of
Shariah. The creation of the Council of Islamic Ideology and the F :deral
Shariat Court in due course kof time after the creation of Pa dstan,
through constitutional apparatus, is in fact realization f the
aspirations of Dr. Muhammad Igbal becr;luse the Council of Islamic
Ideology provides technical assistance/recommendations 1o the
Parliament/Provincial Assemblies before finalizing legislatior while
the Federal Shariat Court examines, whenever any question aris s, any
iaw or provision of law on the touchstone of Injunctions of Isla n after
a proposed Bill has materialiied into on Act. The Council of slamic
Ideology appears to be an adjunct of the Parliament/Pr« vincial
Assemblies /President/Governor but it does not provide remedies to

general public. The Federal Shariat Court is not part of the leg islative
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wing of the State but it has the potential to provide relief to any --erson

who is aggrieved of or is critical of any legislative measure. This Court

on the other hand gives personal hearing to a petitioner and

undertakes an examination of the question submitted for its
consideration. The procedure for invoking jurisdiction of I ederal
Shariat Court is not only simple but has been made inexpensive : s well.
Persons desirous of seeking examination of a given law or a prvision
of law or even custom, having§ the force of law, may not be pe) mitted
an ingress in the premises of legislative bodies to demand re' iew of
impugned legal instruments but the Constitution has provided ¢ forum
at the federal level to the citizens of Pakistan enabling them to invoke
its extra-ordinary jurisdiction by making an application, withou stamp
duty and claim examination of any law, on the touchstine of
‘Injunctions of Islam without constraint of period of limitation. The
application for examination (;an be made at any provincia head-
quarter or the principal seat of this Court at {slamabad. Once a Shariat
Petition is submitted, it cannot be dismissed on the sole ground of

absence or death of the petitioner. The Court may proceed tith the

examination of the impugned law which has been brought to it notice.

3

A YN
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110. The creation of Federal Shariat Court is a natural sec uel to
Article 227 of the Constitution. There is yet another equally w:ighty
consideration for creating Federal Shariat Court. The possibility cannot

be rul_ed out that the recommendations of the Council of 1slamic

Ideology are not laid for discussion before both the Houses an 1 each

Provincial Assembly. In such an event the jurisdiction of the Iederal

Shariat Court can be invoked by any citizen of Pakistan to {et the
impugned laws or provision of law examined on the touchstone of
Injunctions of Islam. This convenient, unproblematic, cost-fr e and
| simple remedy provided by clause (8) of Article 203E read w th The
Yederal Shariat Court (Procedure) Rules, 1981 may as0 be

successfully availed and the jurisdiction of this court be invoke«{ under

_article 203D in the event the provisions contained in claust (4) of '

Article 230 of the Constitution are not compiied with. Such a thing

would be tantamount to resurrecting the basic principle enunc jated in

Ayah No.1 Surah 58. Al-Mujadalah of Holy Quran. The enunci ition of

this principle in Holy Quran was a great step towards de' eloping
jurisprudence based upon justice, equity, even handedness, a1d good

conscience. This Ayah also prociaims the principle that the pirpose of
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promulgating positive laws is to secure ‘peace and welfare >f the

people. In other words the laws should not be made and implen ented

to stifle or suspend the basic rights of people. The laws and ¢ stoms

ought to work to the advantage and good of the neglected an weak

section of society in particular. The spirit and essence of this . yah is .

that social justice has to be,promoted and social evils have to be
eradicated. This Ayah though related with Family Laws, yet it
enunciates a general principle that man-made rules, customs cr laws
should be constantly and vigilantly reviewed in the lérger inte ests of
justice and fair-play. This principle finds support also from Aya. No.17

Surah 13, Ar-Raad of Holy Quran which lays down that the rut bish is

destined to perish but that which benefits humanity tarries on this .

earth. Another principle enunciated by Holy Quran may so be
referred here in support of the above principle: Amar bil Maa -oof wa
Nahee anil Munkar. This maxim has been repeated for not less than
fifteen time in Holy Quran. Thlis principle refers to the oblig ition of
prescribing what is geod and forbidding what is not good. Aya: 111 of

Surgh 3, Al-e-Imran, while addressing the Muslims, declaies, that

Muslims are the best people because they have been raisec for the -
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betterment of humanity and are therefore under a religious oblijation

to enjoin good and forbid what is evil and also believe in one God a one.

111 In.view of our discussion on the question of enforc sment

of Hudood, 1 would go to the extent of holding in abs« lutely

unambiguous terms that even if the Parliament were to repeal Order
MNo. I\f of 1979, Ordinance, VI of 1979, Ordinance, VII of 1979 and
Ordinance, VIII of 1979, even then the .Federal Shariat Cou -t will
continue having exclusive jurisdiction, under Article 203 DD, to call for
and examine the record of any cdse decided by any criminal cour under

any law relating to the enforcement of Hudood.

112 It is therefore abundantly clear that the basic ohject of ’

creating Federal Shariat Courf: at the national level was to provide a
vigilant and effective forum to oversee that no legal instrumen:, made
_ enforceable in the Federation, remains de hors the Injunctions « f Islam.
This particular aspect is in fact the practical realization of the second
part of clause (1) of Article 227 of the Constitution of Pakista 1 which

proclaims that no law shall se eracted which is repugnant to Inj inctions

3

)
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of Islan. The possibility of a legal provision, being incorporat «d in a
Federal or a Provincial law, which is contrary to one 0! more
Injunctions of Islam, cannot be ruled out because to err is humn. The '
powers vesting in the FederaI: Shariat Court to examine the prc visions
of any law in fact provide a speedy and an effective remedy tc rectify

any error which might creep in while drafting the legal instrum¢ nt.

113. The power conferred upon the Federal Shariat Cou t under
Chapter 3A of Part VII of the Constitution is mandatory. The im serative
nature of a decision of the Ct?urt is mentioned in Article 2025 of the
Constitution which state that the final decision of the Federa Shariat
Court is binding on all the High Courts and on all courts sutordinate
thereto. This is at par with the obligatory nature of the decisicas of the
High Court under Article ZOi as well as the provision con ained in
Article 189 which makes the decision of the Supreme Court ¢ ynclusive
and binding on all other courts in Pakistan. This power is ‘herefore

moie than what is visualized commonly about mandatory statutes.
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Without even alluding to the power of contempt stipulated fr the

three above mentioned constitutional courts when we examine these

constitutional provisions closely we discover that the intent.on of
legislature was indicated in unequivocal terms by mandating ti:at the
order passed by courts have to be obeyéd, impleménted anc¢ acted
upon and further that the jurisdiction mandated for thesc three

constitutional courts shall has to be honoured and preserved. {clause

{2) of Article 5 of the Constitution states that obedience to the-

Constitution and law is the inviolable obligation of every citizen

wherever he may be and of every other person for the time Heing in

Pakistan.
(ISSUE NO.(j)
CONCLUSIONS
114. The conclusions arrived at in this judgment may be
summarized as under:
A, Final or interim orders passed or judgments deliered by

trial courts exercising jurisdiction on criminal side with r:gard to
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offences covered by the term Hudood, whether mentioned in

Ordinance VI of 1975; Ordinance VII of 1979; Ordinance VIII of 979;

Presidents Order No.4 of 1979 Act NoXXV of 1997 (Cont: ol of

Narcotic Substances Act, 1997}; The Anti Terrorism Act, 1997; Azt No.
XLV of 1860 (The Pakistan Penal Code, 1860) or any qther law for the
time being in force, can be challenged by way of appeal or oth rwise
only before the Federal Shariat Court and no other court of Ci iminal
jurisdiction is competent to entertain and adjudicate upon proce edings
'cormected with Hudood offences. Initiation of proceedings to quash
First Information Report or pending criminal proceeding rel ited to
Hudood mattes are within the exclusive jurisdiction of Federal Shariat
Court in view of the mandate 6f Article 203DD of the Constitition of

Pakistan.

B. Remedy against grant or refusal of bail before o during
the trial of any of the above mentioned offences lies before Federal
Shariat Court alone and no other court has jurisdiction to ente’ tain any
proceedings in such matfters.

C.  Sections 11, 28 and 29 of Act V1 of 2006 have be>n found

to be violative of Article 203DD of the Constitution of Paki tan. The’
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overriding effect given to Ordinances VII. and VIH of 1979 was d ubly '
fortified as the provisions of Chapter 3A Part VII of the Constit ition,
which deal with the powers and jurisdiction of Federal Shariat (ourt,
were mandated to have effect notwithsfanding contained i1 the
Constitution.

| D. Section 48 of The Control of Narcotic Substances Act. 1997
(Act. XXVII of 1997) whereby the High Court has been empowe ‘ed to
entertain and decide appeals arising out of the orders passed 1'y the
Special Court as well as the pox;ver of High Court under section <9 ibid
to transfer cases, at any stage, from one Special Court to ai other
Special Court are inconsistent with the pro‘v"isions contained in Caapter
3A of Part VIl of the Constitution. The power to entertain ajpeals
against orders passed or judgfnents delivered by a Special Court
established under section 46 ibid in matters related to F udood
offences and other proceedings including transfer of cases fro11 such
court vests in the Federal Sha}iat Court because offences rel: ted to
Narcotics are covered by the term Hudood. The word High Court

occurring in these section shall be substituted with the words } ederal
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E.  Section 25 of Act VI of 2006 (Woman Protection \ct) is
declared repugnant to Article 203DD of the Constitution bec: use it
makes Lian a ground for divorce and thereby causes additioral and
uncalled for hardship to the "‘.vif§" which is contrary to the principal of
Ease (Yusr) enunciated by Holy Quran.

F. According to the amendment effected in item 2 of Sc 1edule

of Act XXVII of 1997 dated 21.08.1997, the Federal Government in

exercise of power vesting in.it under section 3 of the Anti-Ter -orism
Act, 1997 authorized the Anti-Terrorism Courts to try some cat« gories
of offences relating to Hudood without providing a riler in
section 25 (i): ibid that appeals in cases involving Hudood
offence would lie to the Federal Shariat Court. This amendn ent in
the Schedule without- ;:orresponding change in section 25(i)
offends the constitutional provision contained in Article 203DT* which
confers exclusive jurisdiction upon this Court in cases relating to the
enforcement of Hudood. “Any case decided by any criminal cour : under
any iaw relating to the enforcement of Hudsod” is tc be heard and ¢ ecided

v the Federal Shariat Court alone. (Articte 203DD). This pos:tion is

o
A
(i)
| ol
e
[§2]

Ve
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thercfore travesty of legal constraint imposed by the Constitut on. No

authority is superior to the Constitution. Constitution has to be apheld

at all costs.

G. The following ten categories of offences are ir‘er-alia -

covered by the term Hudood as contemplated by Article 203D of the

) Constitution and hence within the exclusive appellate and re sisional-

jurisdiction of the Federal Shariat Court:

il

iil.

iv.

vi.

vii.

viil.

1%.

Zina = In all its forms including Adultery, Fornication and Rape.

Liwatat= Sexual intercourse against the order of nature;
Qazf= Imputation of Zina;
Shurb = Alcohlic drinks/Intoxicants /Narcotics etc;

Sarqa = Theft simplicitor;

‘Haraba = It includes Robbery, Highway Robbery, Daco ty and all

other categories of offences against property as mentioned in
Chapter XV1I of Pakistan Penal Code.

Irtidad= Apostacy. It includes all offences mentioned ir Chapter
XV of the Pakistan Penal Code, namely: Of Offences Rclating to

Religion.

Baghee =Treason, waging war against State; All categori2s of
offences mentioned in Chapter V1 of the pakista 1 Penal
Code.

Qisas = Right of reta]iatéion in offences against human b »dy. All
these offences are covered by definition Hadd . ecause

tha penalty therein has beern prescribed by Na. s/ljma.
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[Abdul Qadir Audah, has discussed to some extent he

scope of Hadd in his treatise Al-Tashree yl Jinai al I lami,

volume 1 at page 119, and
/6>

X. Human Trafficking.
passed Yy any

Appeal or Revision against any order,’fin_al or interim,

criminal court under any law with regard to proceedings cor aected

‘With or ancillary to or contributing towards commission of anj of the
above-mentioned offences, shall not be entertained by any cour t other

than the Federal Shariat Court. Section 338-F of the Pakistar Penal

Code has, in very clear words, prescribed that in the interpretat on and

application of its provisions and in respect of matters ancillary or akin

thereto, the Court shall be guided by the Injunctions of Islam as laid
down in Holy Quran and Sunnah. The determination of whit is in
accordance with Injunctions of Islam is the sole province of Federal

Shariat Court and no other court. Additionally all those matters
relating to the Family life of Muslims, for which the term Hado d Allah

d in the abmit of Hud« od and

has been used in Holy Quran are covere

hence within the appeliate and revisional jurisdiction of the Federal

‘Shariat Court.
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4. The term ‘“enforcement of Hudood” encompass2s all

categories of offences and matters mentioned above. These o fences

are included in the scope of the term Hudood wherein the punisl ments

have been prescribed by Holy Quran or Sunnah of the Holy Frophet

PRUH and subsequently ‘through legislative ~measures. Such
punishments can be awarded by tvial courts duly constitutec under
law. The term tazir when applied to any qffence which partakes of the
nature of Hudood or is ancillary or akin to or contributing towards

commission of offences covered by the term Hudood or evelr where

the proof prescribed for establishing Hadd is lacking, would of

necessity fall within the ambit of the term Hudood and henc within |

the jurisdiction of Federal Shariat Court. Consequently all matters
within the parameters of Hudood, detailed in the main jr.dgment
including offences in which cognizance has been taken in any form as
stipulated in section 190 of the Code of Criminal Procedure Or under
any other law dealing with offences relating to ‘Hudood’, ar2, for all

purposes, enshrired in the jurisdiction of Federal Shariat Zourt as

mandated by the Constitution, which jurisdiction includet, appeal, ,

revision, review, grant o refusai of bail, transfer of cases, ¢: lling and
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examining record of proceedings, and applications to cuash
proceeding initiated before or during trial and all matters ancille Ty to

such cases, at any stage of investigation, enquiry or trial.

L. [t is an established axiom of law that vires of an Act ire to
be examined in the light of the limitations imposed by the Constit 1tion.
However if the court finds a law or a provision of law © be
inconsistent with constitutional provisions, it is competent to st ‘ike it
down to the extent of such inconisistency. The Federal Shariat Court is
additionally empowered to examine a law on the touchstcne of
Injunctions of Islam. The Court will therefore keep in mind three‘
elements: The legislative competence; the touchstone of Funda: nental
Rights and the yardstick of Islamic Injunctions. Such an exerise is

resorted to not because Judiciary is superior but on account of t1e fact

that:-

a). Dignity of law and légal principles have to be

maintained;
b). Constitution has to be upheld and enforced;

c). Above all the people of Pakistan have to be enablec to live’

upto the permanent vaiues and guiding pr nciples

enunciated by Isiam; and

'/'
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d). Members of Superior Judiciary are under oath to dc all

these things.

CERTAIN LEGAL PRESUMPTIONS

115. In this judgment the following propositions have teen

presumed. Thes

e assumptions are based upon various Injunctiors of

Islam, the constitutional provisions and the Judge made law:-

il.

iil.

iv.

The sole repository of the authority to interpret “egal
instrument is the Court constituted under the

Constitution;

Members of the superior judiciary are under oah to

uphold the Constitution and the law;

The Preamble, Articles 2A and 31, Chapter 3A 0! Part
V11 and Part IX of the Constitution make it incun bent
upon the State to create conditions which may
enable the Muslim of Pakistan, individually and
collectively, to order their lives in accordance with

fundamental principles and basic concept of Islam

and to provide facilities whereby they m:y be

enabled to understand the meaning of life accc rding .

to the Holy Quran and Sunnah;

That Holy Quran prohibits very strictly any extra-

marital activity between man and woman mnd is

o

3

\
-
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consequently full of praise for those who shun i icit

activity, ie. those who guard their chastity nd-

private parts. Reference Ayat 35 Sura 33, Al-AFzab

and Ayat 29 Sura 70, Al-Ma’arij.

Human dignity, honour and human life has tc be
preserved. Laws which protect property of per:ons

have also to be upheld.

Legal provisions are enacted to establish ptace,

order and balance in the society both at dom :stic

level and among nations at International 1:vel.’

Reference Ayaat 1 to 6 Sura 83, Al-Taffit; Aya*: 38

Sura 2, Al-Bagara; Ayat 55 Sura 24, Al-Noor.

Wisdom and saner counsel wherever reco: ded,
according to the well known tradition of the Holy
Prophet PBUH, is the lost treasure of believer: and
they are exhorted to acquire it as and ‘vhen

available. [n this view of the matter all the legal

principles relating to the domain of interpretatiin of .

legal instruments, or reflecting permanent v: lues,
from any jurisdiction, if not opposed to the lette - and
spirit of Holy Quran and Sunnah, will be consi-lered

vart of principies of islamic Jurisprudence.
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viii. The Court has to be extremely vigilant on the iss te of
implementation of the Injunctions of Islam beca: se a
stern warning has been given to those who cover up -
. /'

the Divine Commandments. Reference Ayah 159,

Surah 2, Al-Bagarah:

"Thgse who conceal anything of the
clear teaéhings and true guidance
which We have sent down even though
We have made fhem clear in Our Book,
Allah curses such people and so do all

the cursers.”

116. It would be pertinent to mention that while writing this
judgment in exercise of jurisdiction vesting in this Court under A -ticle

203D of the Constitution, guidance has been sought inter-alia, fron the

above mentioned principles.

(ISSUE No. (k)‘
DECLARATION

117. In view of the reasons recorded in this judgment i nder

different issues it is hereby declared:
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i. That all those offences whose punishments are either
prescribed or left undermined, relating to acts forbidden or

disapproved by Holy Quran, Sunnah, including all such acts which
are akin, auxiliary, analogous, or supplementary to or germane

with Hudood offences as well as preparation Or abetment oOr
attempt to commit such an offence and as such made culpable by
legislative instruments would without fail be covered by the
meaning and scope of the term Hudood.

ii., The extent of jurisdiction of Federal Shariat Court in
matters relating to Hudood under Article 203DD is exclusive and

pervades the entire spectrum of orders passed or decisions given

by any criminal court under any law relating to the enforcement

of Hudood and no other Court is empowered t0 entertain appeal,’

revision or reference in such cases. No legislative instrument can
control, regulate ot amend this jurisdiction which was mandated

in Chapter 3A of Part V11 of the Constitution of Pakistan.
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An order graniing or refusing bail before conclusic 1 of

trial in all categories of offences within the ambit of Hudocd is

covered by the word proceedings, as used in Article 203DD, and s

hence within the exclusive jurisdiction of the Federal Sha:riat

iv.

Court and can be impugned only in this Court.

The following ten offence are covered by the terms .

Hudood for the purpose of Article 203DD of the Constitution:

p—

Zina = Adultery, Fornication and Rape.

Liwatat= Sexual intercourse against the order of naturz;
Qazaf= Imputation of Zina;

Shurb = Alcohlic drinks /Intoxicants/Narcotics etc;
Sarqa = Theft simplicitor;

Haraba = Robbery, Highway Robbery, Dacoity. All
categories of offences against property as
mentioned in Chapter XVII of Pakistan Penet
Code.

Irtdad= Apostacy;
Baghy =Treason, waging war against state; All cate; ories

of offences mentioned in Chapter V1 of the
Pakistan Penal Code and

Qisas = Right of retaliation i cffences against humar

pody. All these offences are covered by defir ition
iadd because penalty therein has been
oprescribed by Nass/lima. Abdul Qadir Auda’,
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has discussed to some extent the scope of Hdd
in his treatise Tashree ul Janai al Islam,
volume 1 at page 119. -

10. Human Trafficking.

The declaration in the above four items shall take - ffect
immediately because all the learned counsel representin j the
res'pondents, the jurisconsult as well the amicus curiae ha 7e, as
mentioned in paragraph 17 of this judgment agreed on th: four

1

issues which are reflected In the above declaration. These
conclusions having been consented to by the parties need n» thing
more to be done.

V. That sections 11 and 28 of the Protection of V’omen

{(Criminal Laws Amendment) Act, 2006 (Act V1 of 2005) are

hereby declared violative of Article 203DD of the Cons itution '

because these provisions annul the overriding effect of .1udood

Ordinances Vil and Vil of 1979;

vi. That the portions of sections 48 and 49 of The Control .

of Narcotic Substances Act, 1997 (Act YXV of 1997) whe: eby the

tiigh Court has been empowered T
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entertain appeals against the order of a Spcial
Court ceusisting of a Sagsion Judge o1 an

Additional Sessions judge and

transfer within its territorial jurisdiction any

case from one Special Court to another Sg zcial

Court at any stage of the proceedings, are

violative of the provisions contained in Ch pter .

3A of Part VIl of the Constitution becaus: the
offences envisaged by Act XV of 1997 are co ered
by the term Hudood. Both the section: are

consequently declared violative of Article 2)3DD

of the Constitution. The portion which cos tains |

the words High Court should be deemed to be
substituted by the words Federal Shariat Ccart in

both the above mentioned sections.

vii. Section 25 of the Protection of Women (Cri minal

Laws Amendment) Act, 2006 (Act VI of 2006) is de Jared

violative of Article 203DD of the Constitution as it omits sub-

cections (3) and (4) of section 14 of The Offence of Qazf

{Enforcement o

f Hadd) Ordinance, 1979 with the resuit thet it has

adversely affected the operation of Injunctions of Islam

" relating to Lian. Consequently section 29 of Act Vi of 2006 1S ’
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also declared violative of Article 203DD as it adds clause (vi a)
iian in section 2 of the Dissolution of Mﬁslim Marriages Act, 1239.
This addition in the latter Act also becomes invalid on accour t of

repugnancy with the Injunctions of Islam relating to Lian.

viii. Section 25 of the 'Anti-Terrorism Act, 1997 (Act No.: XVII

of 1997) does not make provision for filing an appeal beforc the
Federal Shariat Court in cases where the Anti-Terrorism court de “ides

a case relating to some of the Hudood offence included i+ the

Schedule as from 21.08.1997. This omission is violative of Article

L

203DD. The Federal Government should rectify this error by the "arget

date fixed by this Court otherwise the following rider shall be r: ad at
the end of clause (i) of section 25 of Act XXVII of 1997 after on itting
the full stops.

“but where a private complaint or a First
Information Report or information, a:
stipulated in section 190 of the Code o
Criminal Procedure, relating to an offence
falling within the purview of above mentione«
ten categories of Hudood Offences, is decidec
by any court ezercising criminal jurisdictio:

\"3
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under any law of the land, the appeal
therefrom shail lie to the Federal Shariat
Court.”

ix. The declaration relating to Protection of Womnen

(Criminal Laws Amendment) Act, 2006 (Act V1 of 2006), The

Control of Narcotics Substance Act, 1997 mentioned at seria No.
vi as well as Anti-TerrOrihsm Act, 1997 shall take effect as rom
2274 June, 2011 by which date necessary steps be taken b~ the
Federal Government to amend the impugned laws in confo: mity
with this declaration whereafter the impugned provision shall
cease to be effective and this judgment of the Federal Slariat
Court will be operative as on 22.06.2011. The other items »f the
Declaration become operative forthwith.

118. The office is hereby directed to send copies ¢f this

judgment to the Federal Government as well as four Proincial

High Courts and the lslamabad High Court for inforn:ation,

necessary action and cormpliance.

B ———



Sharnat Petition No. 1/1 of 2010
Petition No. 3/1 of 20C7
Petition No. 1/ 0of 2007 &

, 158

SUPPLICATION
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~p AN g8 JE Upaith UYg

“(Believers! Pray thus to your Lord): “Our Lord! Take
us not to task if we forget or commit mistakes. Our
~ Lerdi Lay not on us  burden sach as You laid on those
gone before us. Our Lord! Lay not on us burdens which
we do not have the power to bear. And overlook our
taults, and forgive us, and have mercy upon us. You are
cur Guardian; so grant us victory against the
| unbelieving folk.”{2:286)

s/

]USTICWAFZAL HAIL ER
/

/
'W EB K

e/

L oA
JUSTICE %AHZABO <HAIKH

JUSTICE AGHA RAFI
Chief]us

Announced in open Court

i on 22-12-2010 at lsiamabadi
‘ J’Vujeeﬁ-ur—ﬂe/iman/ *
Fit for reporting
ol

S )

JUSTICE SYED AFZAL HAID! R
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Suo Moto Shanat

Review No. 1/1/2011 in
Shariat Petition No.1/I of 2010
Shariat Petition No.3/1 of 2007
Shariat Petition No.1/1 of 2007

ORDER
20-01-2011

Some typographical mistakes have been detected in our judgment dated
22.12.2010 delivered in Shariat Petition No. 1/I of 2010, Shariat Petition No. 3/1 of
2007 and Shariat Petition No. 1/I of 2007. We have, therefore, in exercise of the
Review jurisdiction vesting in us under clause (9) of Article 203E taken Suo Moto

notice of these mistakes for the purpose of required corrections. Consequently the

necessary emendation is being undertaken.

Page No. Line Mistake Correction

21 9 Omission of Court Comma after the
word amendments,

28 12 Federal Court Federal Shariat Court
44 4 Hadood Hudood

47 7 7 ' deleted

50 ' 11 un Naas an Naas

60 13 it its

62 16 Issues issues

65 ) 3 Hadood Hudood

78 10 Issues issues

124 10 niaites matters

X3



i

145 16 includes excludes
146 16 Hadood . Hudood
2. “The above mentioned corrections will henceforth be read as part of the said

judgment. Copy of this order be sent to all concerned.

L
JUSTICE AGHA RAFIQ A D KHAN
Chief Justice
Sauaidar
a4 - .

JUSTICE SYED AFZAL HAIDER

JUSTICE SHARZADO SHAIKH

/

-



